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United States - Anti-dumping and Countervailing
Measures on Steel Plate from India

Questionsfor the Parties

Tothe United States

1 In paragraph 84 of itsfirst submission, theUnited States assertsthat " Nothing in
the AD Agreement requires an administrating authority to evaluate distinct " categories’ of
information separately for purposes of determining whether it is permissible to use facts
available for a dumping determination” . In paragraph 83 of its submission, the United
States enumer ates certain infor mation which isnecessary for conductingan anti-dumping
investigation - including prices of the subject mer chandisein the domestic market of the
exporting country, export prices of the subject merchandise, and in appropriate
circumstances, cost of production infor mation and constructed value information. Without
preudiceto the United States legal argument, could it be considered that, for practical
purposes of calculating an anti-dumping duty, these constitute distinct " categories' of
information?

Answer:

1. Any set of information or data can be separated into “categories.” The definition of the
term “category” is“any of a possibly exhaustive set of basic classes among which all things
might be distributed.”* In this sense, the information which is necessary for conducting an anti-
dumping investigation — including prices of the subject merchandise in the domestic market of
the exporting country, export prices of the subject merchandise, and in appropriate
circumstances, cost of production information and constructed value information — could be
considered “categories’ of information. In turn, each of these “categories’ is actually a* set of
categories” — ocomprised of multiplesmaller “categaries’ of information such as prices,
guantities, physical characteristics, levels of trade, packing and movement expenses. Each of
these “ categories’ is necessary to calculate a dumping margin.? Even each saleslisting for a
particular model of subject merchandise could be identified as a* category” of arespondent’s
salesinformation. But asthe European Communities aptly stated at the meeting with third
parties,

The New Shorter Oxford English Dictionary, Clarendon Press, Oxford, 1993.

2See, e.g., Article 2.4 of the AD Agreement (“Due allowance shall be made in each case, on itsmerits, for
differences which affect price comparability, including differences in conditions and terms of sale, taxation, levels
of trade, quantities, physical characteristics, and any other differences which are also demonstrated to affect price
comparability” (emphasis added)(footnote omitted)).
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It isimportant to recognize that the data requested of interested
partiesin an anti-dumping investigation is not atomised, it does not
consist of independent sets of data which have no link to one
another. Consequently, failure to provide one set of data may
affect the validity of other elements of data provided.?

2. Indiaitself seems unsure of whereit would draw the line between different “categories’
of information. InitsFirst Written Submission, India expressed the view that the Indian
respondent’ s U.S. sales database was a “category” of information that should be examined
separately under the lens of Annex |, paragraph 3. If this U.S. sales“ category” satisfied the
criteriaof Annex I, paragraph 3, then India stated that it must be used. At the first Panel
meeting, however, India made the following statement:

India recognizes that it may not be reasonable to expect an
investigating authority to conduct a separate examination of each
of the four conditionsin Annex |1, paragraph 3 for thousands of
individual piecesof information submitted by a respondent. India
does not insist upon an interpretation of Annex I, paragraph 3 that
would require investigating authorities to use any piece of
information provided by foreign respondents, no matter how small
and isolated. India s First Submission used the qualifying term
“categories’ of information for exactly thisreason. The United
States correctly points out that the term “category” is not aterm
found in the AD Agreement. However, what isimportant hereis
not the exact term used. Rather, what isimportant is the need to
interpret the Agreement in good faith, in away that ensures the use
of information meeting the four criteria of Annex |1, paragraph 3>

3. India then continued by offering as an example of a*“category” of information the
“weight conversion factor” information at issue in the Japan Hot-Rolled dispute. But this
“weight conversion factor” information — a formula used to measure the difference beween the
actual and estimated weight per ton for steel in coils—isjust such a“small and isolated” piece of

3Third Party Oral Statement of the European Communities at para. 3.

“First Written Submission of India at para. 51 (“[a] ny category of information which is submitted by a
foreign respondent and which meets [the criteriaof Annex |1, paragraph 3] must be used by investigating authorities
without regard to whether the foreign respondent has submitted other categories of information that [do not meet the
criteria of Annex I, paragraph 3].” (emphasisin original)).

5Oral Statement of India at para. 34 (emphasis added).
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information that India claims investigating authorities need not separately examine® India's
reasoning shows the flaw in applying the criteria of Annex |1, paragraph 3 to subject “ categories’
of information.

4, In sum, India s focus on the term “ categories’ of information is misguided for two
reasons. First, as India concedes, the term “categories’ does not appear in the AD Agreement.
Asthe Appellate Body has said, “ The fundamental rule of treaty interpretation requires atreaty
interpreter to read and interpret the words actually used by the agreement under examination, and
not words which the interpreter may feel should have been used.”” In fact, the only "category" of
information recognized by Article 6.8 is"necessary" information. Second, treating as distinct
what India conceves as separate” categories’” of information ignores the very nature of the anti-
dumping analysis required by Article VI and the rest of the AD Agreement. As Article 2.4 of the
AD Agreement makes clear, the required comparison of this information means that the various
pieces of “necessary information” are in no way distinct. The customary rules of treaty
interpretation do not allow Indiato read the term "categories" into the AD Agreement as away of
narrowing the Parel’ s focus to the amallest subset of information that Inda believes will pass
muster under the conditions of Annex Il, paragraph 3 (here, an as-yet undefined subset of SAIL’s
U.S. salesinformation).

2. In paragraph 91 of itsfirst submission, the United Statesrefersto the fact that
certain portions o information provided by a respondent may appear acceptablein
isolation, but when thenature and extent of deficiencies on the whole ar e substantial, it
callsinto question thereliability of theentireresponse. The United States assertsthat
Article 6.8 providesthat in such circumstances, theinvestigating authority may rely on
factsavailable. Can the United States point to any specificlanguagein the AD Agreement
which refersto the potential impact of deficiencies of some infor mation submitted on the
reliability of the entireresponse?

Answer:

5. The text of the AD Agreement recognizes that where there are significant deficienciesin
the necessary information that has been submitted, those deficiencies may have an impact on the
reliability of the entire response. Article 6.8 of the AD Agreement states that “preliminary and
final determinations, affirmative or negative, may be made on the basis of facts available” where
arespondent does not provide necessary information. Article 6.8 doesnot require that all
necessary information must be missing before a preliminary or final determination may be made
based on facts available; rather, it states that such determinations may be made when necessary

8Japan Hot-Rolled Panel Report at para. 7.32.

EC - Measures Concerning Meat and M eat Products (* EC-Hormones AB Report” ), WT/DS48/AB/R,
adopted Feb. 13, 1998, para. 181 (“EC-Hormones AB Report”).
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information is not provided. Therefore, an investigating authority is not restricted to merdy
filling “gaps’ when necessary information is missing —if the circumstances warrant, the
authority may base its entire determination on facts available, subject to the provisions of Annex
I1. Inthe case of the Indian respondent, SAIL, avery significant degree of information was not
provided or was unusable; what was missing was not susceptible to replacement or “gap-filling”
by other pieces of information. Even SAIL’sU.S. database contained significant deficiencies
and errors®

6. By stating in Article 6.8 that investigating authorities may base preliminary and final
determinations on facts available when “necessary information” is not provided, Article 6.8 does
not establish a standard that limits the use of facts available to situations in which no necessary
information has been provided. Thefact that Article6.8 allows an invedigating authority to base
its preliminary or final determination on facts available implies that some necessary information
which the respondent has properly submitted to the investigating authority will not be used. The
text of Annex I, paragraph 5 reinforces this point in stating that “[€]ven though the information
provided may not beideal in all respects, this should not justify the authorities from disregarding
it, provided the interested party has acted to the best of its ability.” The text of Annex I,
paragraph 5 recognizes that certain information can be ideal in some respects, and yet authorities
may disregard the information if the submitting party has not acted to the best of its ability.
Again, in the case of the Indian respondent, even India acknowledges that SAIL’ s information
was far from ideal in many respeds.

7. In sum, based on thetext of Article 6.8 and Annex I, paragraph 5 of the AD Agreement,
Investigating authorities are not prevented from assessing whether deficienciesin a significant
portion of information necessary for an anti-dumping cal culation has an impact on the reliability
of the entire response

3. Doesthe United States consider that section 782(e)(3) relatesto thecondition set out
in paragraph 3 of Annex|I regarding whethe information is" appropriately submitted so
that it can be used in theinvestigation without undue difficulties’, or does the United
Statesjustify this aspect of its statute on some other or additional basis?

Answer:

8. Section 782(e)(3) provides that Commerce should take into account whether submitted
information is “not so incomplete that it cannot serve as areliable basis for reaching the
applicable determination.” First, it is entirely consistent with Article 6.8 and Annex Il for an
investigating authority to consider whether or not submitted information forms areliable basis

8Details of thedeficienciesand unreliability of SAIL data were described in the U.S. First Written
Submission at paras. 19-58 and 148-163 and are further discussed herein in reponse to Question 10.
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for calculating a company’s dumping margin. For example, Annex |1, paragraph 3 provides that
investigating authorities should consider whether information is verifiable, demonstrating the
importance of onemethod by which an investigating autharity can ensure that information is
reliable.

0. Furthermore, as discussed in the United States' Second Written Submission, when
Commerce has a questionnaire regponse which contains some usable and some unusable
information, it is relevant to consider whether there is enough information to form an objective
basis for determining the respondent’ s margin of dumping. By requiring Commerce to evaluae
the degree of completeness of the information, section 782(e)(3) provides that, when the other
criteria have been met, Commerce may not decline to consider the partial information wheniit is
sufficiently complete that it can form areliable bads for a dumping cdculation. In other words,
if the respondent supplies enough information to provide areliable indication of its margin of
dumping, the fact that Commerce may haveto fill in some gaps based on facts available will not
prevent Commerce from using that information. In this respect, the considerations of paragraph
5 of Annex Il of the AD Agreement also are reflected in section 782(e)(3).

4. In paragraph 107 of itsfirst submission, the United States suggeststhat Annex 11
paragraphs 3 and 5 urge the investigating authority to take into account, or at least not to
disregard information on the record which meetsthe criteria set out in these provisions,
but does not oblige Membersto utilise thisinformation. Doesthisnot suggest that an

inter pretation which furthersthe goal of objective decision-making based on facts, by
requiring consider ation of infor mation which meet thecriteria, ismore appropriate than
one which allowsinvestigating authoritiesto rgect some information submitted because of
problemswith respect to other information?

Answer:

10.  Aninterpretation that requires consideration of information which meets the criteria of
Annex |1, paragraph 3 -- but does not require the investigating authority to "use" the information
to calculate an antidumping margin -- furthers the goal of objective decision-making based on
facts. The AD Agreement should be interpreted in a manner that will maintain the careful

bal ance between the interests of investigating authorities, injured domestic industries, and
exportersthat is reflected in the AD Agreement. On the one hand, thereis a clear preference in
the AD Agreement for the use of information provided by arespondent. On the other hand,
when a preponderance of the information provided proves inaccurate and unrdiable -- or when a
party failsto provide the information at al -- requiring an investigating authority to use any
remaining information, regardless of its limits, would place control of the anti-dumping
investigation firmly within the hands of the exporting patty. Interpreting the AD Agreement to
allow responding parties to selectively provide information and to require investigating
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authorities to use that information would encourage such selective responses and defeat the
underlying purpose of “objective decision-making based on facts.”

11.  Aninterpretation that requires consideration of information which meets the criteria of
Annex |1, paragraph 3 -- but does not require the investigating authority to "use" the information
-- also rests on apermissible interpretation of Annex 11, paragraph 3. According to Article
17.6(ii), a panel shall uphold a measure where it rests upon a permissible interpretation of the
Agreement. The decision by Commerce to apply facts available in this case satisfies this
principle: 1) Annex I, paragraph 3 requires that information should be "taken into acoount” if it
satisfies four criteria; 2) the phrase “take into account” is defined as “take into consideration” or
“notice;”® and 3) Commerce did "take into account” or "take into consideration” or "notice" al of
SAIL’ s submitted information. To thisend, in its preliminary determination, Commerce took
SAIL’ sefforts to provide information into account in selecting the facts available used as the
preliminary margin of dumping.’® Furthermore, notwithstanding significant concerns with the
responsiveness and completeness of SAIL’ s data, and over the objections of petitioners,
Commerce further considered and took into account the information provided by SAIL by
attempting to verify that information.** In the end, Commerce’ s Final Determination took
account of the totality of the record, the substantial problems with SAIL’s data, the verification
failure, and the undue difficulties that would have been required to use any of SAIL’s data and
determined to base its determination entirely on facts available.*?

5. Doesthe United States object to thesubmission of the affidavit of Mr. Hayesper se,
or doesthe United States object to the arguments made by India to the effect that the
correction of errorsin the US sales database would have been arelatively smple matter for
the United States? In thisregard, we notethat SAIL did propose, during the proceedings
before USDOC, that the USDOC computer programme could have been modified to
addresstheerrorsin the US sales database, and did propose alte native calculations of the
margin of dumping. Doesthe United Statesobject to the Hayes affidavit because it
contains different proposalsin these mattersthan were presented during the investigation?
If so, could the United States explain why it considersthis significant, given that the Panel
will not, for itself, either calculate the dumping margin or correct programming language?
What specific aspects of the Hayes affidavit and testimony doesthe United States consider
constitute new facts as opposed to new analysisor argumentsregarding thefadsin the
record?

SNew Shorter Oxford Dictionary, Clarendon Press, Vol. 1 a 15.
10see First Written Submission of the United States at  34.
Hd. at 7 37.

|d. at 1y 45-51.
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Answer:

12. First, the United States does object to the Hayes affidavit per se. An "affidavit" isa"a
written statement, confirmed by oath or affirmation, to be used as evidence."®* The purpose of an
affidavit, therefore, isto serve as evidence. The Hayes affidavit itself expressesits purpose as
such.** While Indiais entitled to make any arguments to the Panel that are within the Panel’s
terms of reference, Indiais not entitled to present new factual information, even in the guise of an
affidavit. Pursuant to Articles 17.5(i1) and 17.6(i), the pertinent evidence on which the panel
must base its review isthe record established by the investigating authority at the time of its
determination.*®

13.  Second, there are specific aspects of Mr. Hayes affidavit and testimony that constitute
new facts. In addition to the new computer program attached by Mr. Hayes to his affidavit and
his factual conclusions that certain errorsin the U.S. sales database "were either adverse to SAIL
or would likely not have been used" by Commerce, Mr. Hayes stated at the first meeting of the
Panel that he had "created a new exhibit, India Exhibit 32" with new calculations of total price,
expense, and quantity datafor all of SAIL’s U.S. sales, and he invited the Panel to see new
calculations and "substitutions' in India Exhibit 33.%6

14.  Finaly, the specific proposals madeby Mr. Hayes did, infact, differ from proposals
made by SAIL during the Commerce proceeding. The fact that these proposals are different
underscores theunderlying reason for the requirement in Articles 17.5(ii) and 17.6(ii) that panels
consider the record before the authorities at the time of their determinations, and not new
information. It would not be appropriate or fair to assess the adequacy of Commerce's
determination using information that India only developed two years later and that India has
continued to refine over the course of thiscase. SAIL made arguments during the investigation
asto how its own datacould be used and the Panel should limit its review to those aguments, to
the extent that India continues to pursue them. The fact that India’ s new methodol ogies never

BNew Shorter Oxford Dictionary, Clarendon Press, Vol. 1 a 35.

“Hayes Affidavit, Ex. IND-24. For example, the affidavit includes 1) a computer program created for a
separate anti-dumping proceeding that never appeared in the record of that proceeding, and w as never submitted in
the India plate proceeding; and 2) post-hoc assertions of fact that errors discovered in SAIL’s U.S. sales database
“were either adverse to SAIL or would likely not have been used” by Commerce.

BSee United States-Anti-dumping Measures on Certain Hot-Rolled Steel Products from Japan,
WT/DS184/R, adopted 28 February 2001, at paras. 7.6-7.7 ("It seems clear to us that, under this provision, a panel
may not, when examining aclaim of violation of the AD Agreement, in a particular determination, consider facts or
evidence presented to it by a party in an attempt to demonstrate error in the determination concerning questions that
were investigated and decided by the authorities, unless they had been made available in conformity with the
appropriate domestic procedures to the authorities of the investigating country during the investigation™).

®0Oral Statement of India at para. 91 (comments by Mr. Hayes).
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occurred to SAIL, that it has taken Indiatwo years to develop them, and that India must even
now continuoudly refine them, only servesto demonstrate why they are irrelevant to the Panel’ s
review of whether Commerce’ s determination of the evidence before it was unbiased and
objective.

6. Can the United States explain how the US sales data, had it been accepted and taken
into account, would have affected negatively the process of reaching an obj ective decision
based on facts? Doesthe United States consider that a decision based entirely on facts
availableismorein keeping with the objedives of the AD Agreement than one based in
part on factsavailable and in part on verified information? Please explain in detail.
Would the United States consider that itisin all cases unsound to calculate a dumping

mar gin based on a comparison of normal value calculated on thebasis of facts available
and export price calculated on the basisof verified information submitted by the party in
question?

Answer:

15.  The Pand’s question assumesthat SAIL'sU.S. sales data were “verified” and, therefore,
could be used in reaching a decision based on facts. Aswe explained at the first meeting of the
Panel, they were not. Based on the comprehensive flawsin SAIL’s information, Commerce
reached a determination that SAIL’sinformation failed verificationin toto. This determination
was based on errorsin the U.S. sales dataitself (as detailed in Question 10 below) and the
inherent linkages between the respondent’s U.S. sales and its other data. Theterm “U.S. sales
data’ isan inclusve term meaning dl of the data pertaining, or related, to U.S. sales. It includes,
for example, thecost of manufacturing data for each U.S. sale — datawhich SAIL was unableto
verify asaccurate. Thisdatais necessary for making due allowance for physicd differences
which affect price comparability. Because the data was inaccurate and unusable in the
calculation of adumping margin, it could not have been used to reach an objective decision
based on fact.

16.  Asthe Appellate Body stated in the Japan Hot-Rolled case, the goal of an anti-dumping
investigation is “ensuring objective decision-making based on facts.” To reach thisgoal, the
investigating authority must assess whether it can use the particular facts before it when making
its determination. If aresponding party does not provide the information necessary for making a
decision, as in thiscase with respect to SAIL, the Agreement provides for the use of fads
available by the investigating authorities. In some cases, it will be possible to use only partial
facts available; however, asin this case, there may be times where the information submitted by
the responding party is so deficient that it will not provide an indication of the respondent’s level
of dumping and the investigating authority may appropriately rely entirely on facts available. In
such a case, the decision to use total facts available is an objective one, based on the facts on the
record of the investigation. Aslong as the decision to usetotal facts available is made with
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regard to the viability of the overall record of information necessary for making an anti-dumping
determination, this decision will be consistent with the objectives of the AD Agreement.

17.  With these pointsin mind, the United States does not believe that it is necessarily
unsound in all casesfor the calculation of a dumping margin to be based on a comparison of
normal value calculated on the basis of facts available and export price calculated on the basis of
verified information. The use of facts available, partial or total, must be addressed on a case-by-
case basis, and there may be a situation where anormal value based on facts available can be
compared to export price calculated on the basis of verified information. The case at issue is not
one of those cases.

7. Speaking hypothetically, could the USDOC have concluded that, standing alone, US
sales data was verified, timely submitted, accurate and reliable? 1f your responseisno,
please explain why not.

Answer:

18. It isdifficult to address this issue hypothetically, given Commerce’s spedfic finding in
this case that SAIL’sinformation —including its U.S. sales data— failed verification.” In
addition, there were inaccuracies specific to the U.S. sales data that were never resolved, as
detailed in the verification report and acknowledged by Indiainits “dfidavit.” Asaresult,
Commerce concluded that these errors in the U.S. sales database “ support our conclusion that
SAIL’s data on the wholeis unréliable.”*® For these reasons, Commerce could not conclude that
the U.S. sales data, standing alone, were verified, accurate, and reliable.

8. Doesthe United States consider that the inter pretation of US law adopted by
USDOC and affirmed by the USCIT and applied in thiscaseisa necessary result under US
principles of statutory interpretation, or would the United States consider that the USCIT
mer ely accepted as reasonable an interpretation by USDOC, but that, following US
principles of statutory interpretation, the statute could be interpreted differently? Please
provide specific references and authoritiesin support of your response. Isit correct to
under stand the United States position asbeng that its statutory provisions governing use
of factsavailablerequire USDOC to apply facts availablein circumstancesin which the AD
Agreement permitsthe use of facts available?

Answer:

Determination of Verification Failure Memorandum, Ex. US-25.

¥|d. at 5.
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19.  The standard of review of anti-dumping determinations under U.S. law isanalogous to
the standard provided in Article 17.6(ii) of the AD Agreement, i.e., that a determination applying
aprovision that admits of more than oneinterpretation will be upheld if it rests on a permissible
interpretation. In the underlying USCIT decision, the court affirmed Commerce' s decision to
apply total facts available, stating that the court’ s responsibility was to determine if the agency’s
interpretation of the statute was “reasonable, in light of the language, policies and legislative
history of the statute.”*® The court did not express aview as to whether the statute could be
interpreted differently.?

20. It is not correct that the “facts available” provisions of U.S. law require Commerce to
apply facts available in circumstances in which the AD Agreement permitsthe use of facts
available. Asnoted in our first written submission at paragraphs 119 - 147, nothing in the U.S.
statute, or regulations, requires that Commerce apply facts available in a manner inconsistent
with Article 6.8 and Annex Il of the AD Agreement. The application of facts availableisa
discretionary exercise, not amandatory one, spedfically dependent upon the quantity and quality
of the information submitted by the respondent. Thisanaysisis particularly true for section
782(e) of U.S. law.

21.  Section 782(e) requires that Commerce consider information that might otherwise be
rejected under section 776(a), if five relevant criteriaare met. In some cases, like the case now
before this Panel, Commerce has found that a respondent has failed to provide significant
necessary information on the record and that what was provided should bedisregarded because it
failed to meet the criteria of section 782(e). In other cases, however, Commerce has deermined
that the necessary information, though flawed, could be used in its cal cul ations because the
criteria of 782(e) were met.

Psteel Authority of India, Ltd. v. United States, 149 F. Supp. 2d 921, 927 (May 22, 2001). Following the
filing of the United States First Written Submission, the USCIT upheld Commerce’ s Remand Redetermination,
which further explained its finding that SAIL failed to act to the “best of its ability.” See Steel Authority of India,
Ltd. v. United States, Slip Op. 2001-149 (Dec. 17, 2001) (Exhibit US-28).

2The Court’s holding is in conformity with the standard of review expressed in the United States Code and
historically recognized by the Court of Internationd Trade, that “the Court of International Trade must sugtain ‘any
determination, finding or concluson found by Commerce unless it is ‘ unsupported by substantial evidence on the
record, or otherwise notin accordance with law.”” Fujitsu General Ltd.v. United States 88 F.3d 1034 (Fed. Cir.
1996)(quoting 19 U .S.C. § 1516a(b)(1)(B)). “Substantial evidence” means “such relevant evidence as areasonable
mind might accept as adequate to support a conclusion.” Consolidated Edison v. NLRB, 305 U.S. 197, 229 (1938);
accord Matsushita Elec. Indus. Co. v. United States, 750 F.2d 927, 933 (Fed. Cir. 1984). Evenif itispossibleto
draw two inconsistent conclusions from the evidence contained in the record, this does not mean that the DOC'’s
findings are not supported by substantial evidence, and the Court will sustain DOC’s determination if its concluson
isfound to be reasonable. See Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 620 (1966).
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22. In India Exhibit 28, India presented administrative cases adopting “totd” facts available
and suggested that section 782(e) “as interpreted” by Commerce requires the rejection of al of a
respondent’ s information where only some information is flawed. Thisisincorrect. Even the
determinations submitted by India make clear that Commerce interprets section 782(e) as
requiring it to consider information even where that information contains a significant flaw. For
example, in Certain Cut-to-Length Carbon Steel Plate from Swveden: Preliminary Results of
Antidumping Administrative Review, the respondent’s cost data failed verification. Nevertheless,
Commerce stated that “[w]e must therefore condder whether the submitted cost datais useable
under Section 782(e) of the Act.”*

23.  Other cases not cited by India also rebut its assertion. For example, in Final Results;
Administrative Review and New Shipper Review of Antidumping Duty Order on Sainless Steel
Bar fromIndia, 65 Fed. Reg. 48965 (August 10, 2000) and accompanying Decision Memoranda
(India Steel Bar Final Results), Commerce determined that although the cost information
provided by the Indian respondent, Panchmahal, was incomplete, pursuant to section 782(e) of
the Act, it could apply most of the information on the record to its calculations, and use “ partial
facts available” in the areas in which necessary facts were missing:

We have determined that the continued use of total adverse facts
available with respect to Panchmahal is unwarranted. Pursuant to
section 782(e) of the Act, we will not decline to consider
information that is submitted, even if it does not meet all of our
requirements if the information was timely, could have been
verified, is not soincomplete that it cannot serve as areliable basis
for our determination, the submitting party demonstrates that it
acted to the best of its ability in providing the information and
meeting our requirements, and the information can be used without
undue difficulties. With respect to the information submitted by
Panchmahal, we find that a sufficient amount of it meets these
requirements and, thus, we have not declined to useit in our final
results.®

As aresult, Commerce resorted to facts available only with respect to certain portions of the
margin analysis.

24.  Similarly, in Polyester Saple Fiber from Taiwan, Commerce recognized that the
respondent failed to submit entirely accurate and compl ete responses to its cost and sales
database, but determined that the gpplication of partial facts available, rather thantotal facts

2161 Fed. Reg. 51898, 51899 (1996), Ex. IND-28.

ZIndia Steel Bar Final Results Decision Memorandum, US-Exh 26, at 3 (emphasis added).
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available, was appropriate under the statute.® Commerce noted that the respondent’s
submissions had been timely, the majority of the information provided was accurate, the effect of
the errors discovered at the verification of sales and costs were limited in scope and the impact of
those errors on any potential dumping margin was small. Commerce determined that the
respondent’ s daa, overall, “cauld be used without undue difficulties’ and that “pursuant to
section 782(e) of the Act, we do not find that [respondent’ 5] informationis so incomplete tha it
cannot serve as areliable basis for reaching afinal determination.”

25. Commerce'sinterpretation of section 782(e) of the Act is also supported by decisions of
the USCIT. For example, in NX Ltd., v. United States, 170 F. Supp. 2d. 1280 (June 6, 2001),
the court reviewed Commerce's decision to accept adjustment and rebate information from
certain respondents in an antidumping review. The Court affirmed Commerce’ s decision to
accept these adjustments and rebates, citing to section 782(e) of the Act. The Court noted that
section 782(e) “liberalized Commerce’' s general acceptance of data submitted by respondentsin
antidumping proceedings by directing Commerce not to reject data submissions once Commerce
concludes that the specified criteria are satisfied.”*

26.  Thus, contrary tolndia s assertions, United States lav requires Commerce to accept a
respondent’ s data where the criteria of section 782(e) are met. Aswe explain in greater detail in
Section 1 of our Second Submission, section 782(e) of the Act servesto reduce the likelihood
that Commerce will resort to the facts available in a particular case. Furthermore, all of the
provisions pertaining to the application of facts availablein the U.S. statute and regulations are
fully consistent with Article 6.8 and Annex |1 of the Agreement.

0. Could the United States clarify whether USDOC found all the databases submitted
by SAIL unusableat the preliminary stage, or all the databases except for the US sales
database? Wasthe 16 July " final database" limited to information other than US sales?
Wasit also found to be unusable, asthe earlier ones had been, or wer e these data analysed
for purposes of thefinal deter mination?

Answer:
27. Asdetailed inour First Submission, SAIL’s electronic databases had significant flaws

that were never corrected. One week before its July 19, 1999, preliminary determination,
Commerce continued to advise SAIL that “your electronic database submissions have proven

ZFinal Determination of Sales at Less Than Fair Value; Certain Polyester Staple Fiber From Taiwan, 65
Fed. Reg. 16877 (March 30, 2000) and accompany Decision Memorandum, Exhibit US-26, at Issue 1 (PSF from
Taiwan).

2NSK Ltd., v. United States, 170 F. Supp. 2d. 1280, 1318 (June 6, 2001), Exhibit US-27.
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serioudly deficient and are currently unusable.”® On July 16, 1999, SAIL submitted revised
electronic databases, including information on U.S. sales, but this information was submitted too
late to be incorporated into the preliminary determination. Commerce explained that “ because of
problems with the electronic databases that SAIL submitted, its questionnaire response cannot be
used to calculate areliable margin at thistime.”? In any event, this dectronic database tape, in
turn, was replaced on August 17, 1999, and SAIL attempted to submit a further database tape on
the first day of verification, which Commerce regjeded as untimely. Theverification itsdf
revealed, for example, that:

Thetotal cost of manufacture (TCOM) and the variable COM
(VCOM) on the COP tape submitted August 17, 1999, are
incorrect. Thereisno way to establish a meaningful correlation
between the TCOM and VCOM on the tape and the underlying
cost data and sources documents?’

28. The TCOM and VCOM information was directly relevant to the U.S. sales database and
resulted in a complete lack of information that would be needed for “difference in merchandise”
adjustments. Given that the purpose of these cost and sal es databases are to be run in comparison
with each other, the flaws in these databases |eft Commerce with nothing it could analyze at the
time of the Final Determination.

10.  Would the United States specify how the US sales data was itsdf flawed? Did the
USDOC specifically deter mine that consider ation of theUS sales data would cause " undue
difficulties’ ? Can the United States point to where, in the deter mination or atherwisein
therecord, thisconclusion can be discerned? Can the United States explain the

under pinnings of this conclusion? Or, isit accurate to conclude that the only reason the
USDOC decided not to consider the US sales data is because of the problems identified with
the other data? Please explain in detail what would bethe " undue difficulty” in comparing
export pricesderived from the US sales database with information contained in the
petition. Could the United States clarify how the absence of cost of manufacture
information US export sales make the entire US sales database unreliable?

Answer:

29.  Commerce did not base its decision not to consider the U.S. sales data solely on problems
with other data. While the reliability of SAIL’s questionnaire response was judged on the

L etter from Commerce to SAIL Re: Return of Untimely Information, Ex. US-14) at 1.
®preliminary Determination, Ex. IND-11, at 41203.

?’Cost Verification Report, Ex. US-3, at 2.
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information presented by SAIL as awhole, Commerce a so identified significant flawsin the
U.S. sales database.

30.  First, keeping in mind that on-site verification amounts to a selective audit that does not
review each piece of data submitted, the “sales” verification of most aspects of the Indian
respondent’s U.S. sales database revealed numerous flaws in the items examined. One
significant flaw was the discovery at verificationthat a physical characteristic used to match U.S.
and home market sales was incorrectly reported, an error that affected goproximately 75 percent
of U.S. sdlesin the database.?® In addition, several other errors were discovered, including the
fact that certain freight costs were over- and under-reported for export sales?® and that the duty
drawback calculation for U.S. sales was incorrect.

31 Second, the “cost” verification also reviewed elements of the U.S. sales database. For
logistical reasons, the cost elements of the U.S. sales database were examined separately. As
SAIL acknowledges, the cost verification ended in SAIL’s complete falure to reconcile its costs
to its books and records.*® Asaresult of thisfailure, another flaw in the U.S. sales database was
exposed: the total cost of manufacture (TCOM) and variable cost of manufacture (VCOM) for
each U.S. sale could not be verified. Without verified TCOM and VCOM information,
Commerce could not adjust for differencesin physical characteristics that affect price
comparability asrequired by Article 2.4 of the Agreement.

32. In assessing the information submitted by SAIL —including the flawsin the U.S. sales
database described above — Commerce specifically determined, inter alia, that the information
“cannot be used without undue difficulty.”s* As Commerce stated in itsfinal determination,
“SAIL’ s questionnaire response is substantially incomplete and unuseable in that there are
deficiencies concerning a significant portion of the information required to calculate a dumping
margin.”** While there were significant flavsin the U.S. sales database, Commerce’ s facts
available determination was based on all of SAIL’sinformation. Thisis appropriate because the
datarequested in an anti-dumping investigation does nat consist of independent sets of data
which have no link to one another.®®* To assess the “ undue difficulty” of using information, one

BFirst Written Submisson of Indiaat para. 30.
Psales Verification Report, Ex. IND-13, at 30.
%SAIL’s USCIT Brief, Ex. IND-19, at 16.

IFinal Determination, Ex. IND-17, at 73130-31.
2d.

% We note in this regard the statement of the European Communities that “it is important to recognize that
the data requested of intereged parties in an anti-dumping invegigation is not atomised, it does not consist of
independent sets of data which have no link to one another.” Third Party Statement of the European Communities

(continued...)
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must evaluate how the necessary comparison of information can be accomplished in its present
state. In this case, the absence of the cost information associated with U.S. sales made the
required comparisons not just difficult, but impossible, where adjustment for physical differences
were necessary. Even for those sales for which the missing cost information was not needed —
sales that matched identically and would require no adjustment for physical characteristics
pursuant to Article 2.4 — U.S. authorities would have been required to manually correct the
physical charaderistics for 75 percent of the sales just to be able to identify the identicd sales,
then it would have been necessary to make further corrections for freight costs, duty drawback
errors, etc.

33.  Asto whether it would cause "undue difficulty” to compare the export prices derived
from the U.S. sales database with information contained in the petition, we note that all the
corrections just described would be required, with the result that Commerce could still not be
assured that al errors were discovered. These corrections would have causad undue difficulty,
notwithstanding Inda s assertions tothe contrary. Infact, India s evolving proposals
demonstrate the undue difficulty involved in making this comparison.

34. Finally, to accept India’ s argument that “facts available” should result in a calculation
that |eaves the respondent in the same position asiif it had provided the information would
encourage respondents in an anti-dumping proceeding to pick and choose the information they
submit, providing only the information thet is to their advantage. To do so would render Article
6.8 and Annex |1 of the AD Agreement meaningless.

11.  Inparagraph 33 of itsfirst submission, the United Statesidentifies 1) technical
errorsin SAIL'selectronic databases, 2) lateness and incompleteness of certain narrative
portions of the questionnaire response, and 3) lack of product-specific costsin connection
with the finding that SAIL did not act to the best of its ability to providethe information
requested. Isit correct to undergand that these three factorsarethe entire basis of the
conclusion that SAIL did not act to the best of itsability to providethe information
requested?

Answer:

35.  ThePane refersto paragraph 33 of the first submission, in which the United States
summarized the three factors that USDOC identified inits preliminary determination that SAIL
did not act to the “best of its ability.” Ultimately, by the time of Commerce sFinal
Determination, there were additional factors justifying a finding that SAIL failed to act to the
best of its ability. Inthe Final Determination, Commerce noted that SAIL “consistently failed to

33(...continued)
at para. 3.



United States — Anti-dumping Measures on U.S. Answers to Panel’s 25 January 2002 Questions
Steel Plate fromIndia February 12, 2002 — Page 16

provide reliable information throughout the course of the investigation,” despite Commerce's
“numerous and clear indications to SAIL of its response deficiencies.”** Furthermore,
Commerce noted that “[€]ven though we rejected use of SAIL's questionnaire response at the
preliminary determination, because the company was seemingly attempting to cooperate, albeit
in aflawed manner, we continued to collect data after the preliminary determination in an
attempt to gather asufficiently reliable database and narrative record for verification and for use
in the final determination.”*® SAIL continued to provide Commerce with unuseable data,
however, and Commerce in the end determined SAIL had not acted to the best of its ability,
summarizing in detal the deficiencies in the previously-identified areas of completeness,
timeliness, and workability of computer tapes and the fact that SAIL failed verification.*

36. TheU.S. Court of International Trade then requested Commerce to further explain its
reasoning that SAIL had not acted to the “best of its ability,” and Commerce did soin its
Remand Redetermination.®” SAIL filed comments with USDOC on this paint but chose not to
challenge the finding before the USCIT.

37.  Commerce addressed in detail in its Ramand Redetermination the factors contributing to
its determination that SAIL had not acted to the best of its ability during thisinvestigation.
Commerce explained that it has very limited knowledge of the actual extent of arespondent’s
ability to comply with requests for information, asit is the respondent, not Commerce, that
possesses the necessary information and knowledge of the company’ s operations and records.”®
Therefore, Commerce explained, it was incumbent upon SAIL in this caseto demonstrate why it
was incapable of providing the requested information in atimely fashion. As has already been
discussed in the United States’ first written submission, SAIL failed to provide Commerce with
necessary information for calculating its margin of dumping, and during the investigation never
explained to Commerce that it was unable to provide this information.

38.  Commerce noted in the Remand Redetermination that SAIL informed Commerce that it
was experiencing difficulties in gathering and submitting the requested information, but that in
all of its communications with Commerce, SAIL further indicated that the requested information
would be forthcoming. “SAIL gave every indication that it would comply with the agency’s

%Final Determination, Ex. IND-17, at 73129-30.
d.

%1d. at 73130.

$’Remand Redeter mination, Ex. IND-21.

®1d. at 4.
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information requests.”** Nonetheless, even after Commercereturned submissionsto SAIL with
explanations of what needed to be done to complete its el ectronic databases, for example, SAIL
again submitted deficient databases with “no reasonable basis for its failure to provide the
information requested.”*°

39.  Commerce also noted that SAIL isone of the largest steel producersin the world, has an
established acoounting system and its books are audited annually by alarge team of public
accountants** Given the size and sophistication of SAIL, the extent of the insufficient responses
provided by SAIL during the investigation, and SAIL’s repeated opportunities to correct
information and its failure to do so, Commerce determined that SAIL had not cooperated during
the investigation to the “best of its ability.”*

12.  Could the United States elaborate on its contention that Article 15 second sentence
only requiresaction by a developed country proposing to imposeanti-dumping measur es if
the developing country in question first demonstratesthat there are " essential interests’
that would be affeded by the imposing of an anti-dumping measure? Specifically, could
the United States explain the legal basis of its view that thefirst step belongstothe
developing country, which must come forward with a demonstration that the imposition of
anti-dumping dutieswould affect its essential interests? Could the United Statesindicate,
in general, what elements such a demonstration might consist of, or what might be
considered relevant factorsin thisregard, in itsview?

Answer:

40.  The second sentence of Article 15 states that the obligation to explore constructive
remedies ariseswhen the application of antidumping duties “would affect the essential interests
of developing country Members.” Therefore, there would be no basis to find a devel oped
country Member in breach of that provision unless the goplication of an antidumping measurein
aparticular case would affect the deve oping country Member’s essential interests.

41.  There are two componentsto thisinquiry. First, what are the “essential interests’ at
issue? Second, how would the application of an antidumping measure in the particular case
affect those interests, if at all? Asapractical matter, it is the developing country Member and the
respondent private company that will possess the information needed to answer these questions.
Developed country Members are in no position to identify what interests individual developing

¥d.
“1d. at 7.
“1d. at 8.

“1d. at 8-9.
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country Members view as “essential” to their own interests, and investigating authorities cannot
assess whether the application of an antidumping measure in a particular case would affect those
interests unless the private respondent or its government provides the information needed to
make such an assessment.** Moreover, it is not enough for a private respondent to provide
evidence suggesting that the imposition of an antidumping measure would affect its own
essential interests; it is the developing country Member' s essential interests that are relevant.

42.  The elements relevant to demonstrating these matters will likely vary from case to case.
Some possible elements — assuming there are essential interests at issue — might include whether
the product is of particular strategic importance to the developing country Member; whether the
developed country Member is the sole market for the product; whether the total value of the
affected trade is significant relative to the devel oping country Member’ s economy as awhole;
and whether, if the private respondent company is large enough that imposition of a measure
would affect the developing country Member’ s essential interests (and not just the company’s
own), the producer produces other products that the measure would not affect. 1f the company
produces a variety of productsthat it sellsto avariety of markets, the imposition of an
antidumping measure on the export of a single product to a single export market may not affect
the company’ s esential interests, much less the devd oping country Member’ s essential interests.

43. India characterizes the U.S. position on thisissue as “an unfortunate attempt by a
developed WTO Member to read additional restrictions into a provision that already provides
little benefit in terms of legal effect or certainty to developing countries. .. ."** Thisissimply
not true. The U.S. position on thisissue is based on a good faith reading of the language of
Article 15. The second sentence of that Article demonstrates a clear decision by the WTO
Members that the special provisions of Article 15 do not smply apply to any case in which a
developing country isinvolved as arespondent. Otherwise, there would have been no need to
include any reference to essential interests in the provision.

13. Isthe cost verification an integral process, or isthe cost of manufacturefor US
export sales separately verified? If theformer, can the United States point to any
particular part of the cost verification report that relates to information regarding cost of
manufactur e of US export sales?

Answer:

“The India Steel investigation isa case in point. AstheUnited States noted in its first written submission
(at para. 187), SAIL’s letter addressng the possibility of a suspension agreement did not mention India’ s esential
interests and it did not claim that (or explain how) applying an anti-dumping measure to SAIL’s exports of steel
plate would affect those interests. See Letter from SAIL’sCounsel to Commerce Re: Request for a Suspension
Agreement, dated 29 July 1999 (Exh. IND -10).

#India’s Ord Statement at para. 69.
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44.  On-site verifications are structured to fit the situation of the company being examined.
Verification for certain companies will be conducted by the same staff at the same location,
covering U.S. sales, home market sales, cost of production and constructed value. Other
verifications, such as that conducted for SAIL, are done by separate teams of staff due to the
number of locationsto be visited. Thisresulted in separate verification reports. But the purpose
of verification is the same: to conduct a spot-check to test the accuracy of the submitted
information. The verification of each essential element of the response is necessary to the overal
verification of the response. In this case, the cost of manufacture for U.S. sales was verified
separately with the rest of the cost data for logistical reasons. Had SAIL’ s data been available at
asinglelocation, it would have been verified together with the U.S. sales data.

45.  SAIL’stotal cost of manufacture (TCOM) and variablecost of manufacture (VCOM)
were developed using a single cost methodology. Infact, in replying to Commerce’ s questions
reguesting TCOM and VCOM informationfor U.S. sales, SAIL simply referred Commerce to its
cost questionnaire (Section D) response.*

46.  Similarly, the verification of cost information was conducted on a consolidated basis. All
cost information, regardless of whether it related to home market or U.S. sales, was examined
during the cost verification. Asthe United States previously noted, and India has not disputed,
SAIL failed to verify its reported cost information.*

14. Isit US practiceto make adjustmentsfor differences affecting price compar ability,
including physical differencesin the products concer ned, to export price, to normal value,
or doesit vary from caseto case? Could the United States please explain the significance of
cost of manufactureinformation in the context of export priceinformation? Isthis
information equally important in all cases, or wasit considered particularly significant in
this case?

Answer:

47.  Yes, itisU.S. practice to make adjustments to export price and normal value for
differences afecting price comparability, induding physical differencesin theproducts
concerned. The United States makes such adjustments in accordance with its obligations under
Article 2.4 of the AD Agreement. Article 2.4 states the following:

“A fair comparison shall be made between the export price and the normal value. This
comparison shall be made at the same level of trade, normally at the ex-factory level....
Due allowance shall be made in each case, on its merits, for differences which affect price

45See SAIL Section C Questionnaire Response at C-49 and C-50 (Exhibit US-29).

“First Written Submisson of the United States at para. 40.
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comparability, including differences in conditions and terms of sale, taxation, levels of
trade, quantities, physical characteristics, and any other differences which are also
demonstrated to affect price comparability.” (Emphasis added.)

48. TheU.S. statute implements these obligations under Artide 2.4. The specific
adjustments necessary for making afair comparison will vary on a case-by-case basis. For
example, if salesto the United States were made on adelivered basis, al of the movement
expenses associated with delivery from the factory to the U.S. customer would have to be
deducted from export price in orde to reach an ex-factory price On the other hand, if the U.S.
sales were made on an ex-factory basis, the exporter would have incurred no costs to deliver the
merchandise to the U.S. customer. Consequently, therewould be no movement expenses to
deduct from the export price.

49.  Cost of manufacture information is very important in the context of export price
information, because it is the information needed to make the due allowance for differencesin
physical characteristics mandated by Article 2.4. Article 2.4 imposes an obligation on Members
to make adjustments to account for physical differences that affect price comparability in the
process of making fair comparisons between export price and normal value. The United States
bases its price adjustments for physical differences on differencesin variable cost of manufacture
between distinct products. Without the cost of manufadture data, it is not possible to make these
price adjustments

50.  The cost of manufacture information is equally important in all cases inwhich products
sold in the U.S. market must be matched to sales of non-identical merchandise in the comparison
market.

15.  TheUnited Statesin paragraph 10 of its oral submission notesthat the US sales data
wasonly "afraction" of theinformation necessary for an anti-dumping analysis. Doesthis
characterization refer to the amount of information involved in relation to thetotal
information necessary? How would thisbe measured - number of pages, data points?
Would the conclusion be the same if, in terms of volumesinvolved, the US sales were much
larger than home market sales (but home market sales still met the test of footnote 2)?

How about if foreign production were much greater than the volume of export sales ?

51.  Asaninitial matter, the United States notes that paragraph 10 of its oral submission
discussed India’s request that the U.S. authorities use SAIL’s U.S. pricing information to
perform an anti-dumping analysis. It was thispricing information that the United States
characterized as a fraction of the information necessary for an anti-dumping analyss. The U.S.
sales data normally necessary to perform an antidumping analysis would further include selling
expenses, movement charges, product matching characteristics, variable cost of manufacturing,
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total cost of manufacturing, and constructed value. As discussed above in response to question
10, much of thisinformation in SAIL’s U.S. database was inaccurate and/or unusable.

52.  TheUnited States' characterization of the U.S. pricing information as being a fraction of
the information necessary for an anti-dumping analysis was, indeed, a reference to the amount of
information involved in relation to the total information necessary. However, this*“amount” of
information cannot be measured with respect to the number of pages needed to print out U.S.
prices or the number of data points needed to program them. Rather, it needs to be measured
with respect to thetotality of information necessary to perform an anti-dumping analysis. Inthis
case, as Indiaitself has conceded, most of the information SAIL submitted that was necessary to
perform the anti-dumping analysis was inaccurate, failed verification, and could not beused in
performing the analysis. Thisincludes all of the information related to home market sales, cost
of production, constructed value, and some of the information relatedto U.S. sales.

16.  Could the USDOC haveidentified, among the US salesreported in the US sales
database, export pricesfor transactionsinvolving alike or similar product to that
represented in the constructed normal value reported in the petition? Isit the United
States view that thiswould, in thiscaseor inherently, congitute " undue difficulty” in
using thisinformation in the investigation? Please explain in detail the nature and scope of
the undue difficulty involved.

Answer:

53. Asweexplained at the first Panel meeting and in response to Questions 6 and 10, the
U.S. sales database contained numerous flaws and could not be used. In addition, as Indiaand
SAIL have conceded, all other data with respect to home market sales, cost of production, and
constructed value proved to be unverifiable, unreliable, and unusable. These combined failures
properly led Commerce to conclude that it should make a determination in this investigation on
the basis of total facts available. After making this conclusion in the face of such afailure on the
part of the respondent, for Commerce or any investigative authority to attempt to rehabilitae
such aresponse by selectively identifying certain information that might be useable would have
inherently constituted an undue difficulty.

54. For Commerce to have identified, among the U.S. sales reported in the U.S. sales
database, export prices for transactions involving alike or similar product to that represented in
the constructed normal value reported in the petition, would have involved undue difficulty. To
have identified U.S. sales transactions of like or similar merchandise would have required
Commerce to manually review and input the physical characteristics for 75% of the U.S. sales
transactions, then identify those sales of merchandise that was identical to the product in the
petition for which there was a constructed value. Commerce would aso have had to input
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corrected freight costs that had been either over- or under-reported, duty dravback errors and any
other errors discovered while making the comparisons.

17. Isit the United States view that paragraph 5 of Annex Il issymmetrical? That is,
paragraph 5 providesthat if a party has acted to the best of its ability, the fact that the
information provided isnot ideal in all respects should not justify disregardingit. Putting
asidetheimport of " should", doesthe United States consider that the fact that a party has
failed to act to the best of itsability should justify the investigating authorityin
disregarding information that is otherwise not ideal in all respects? Further, doesthe
United States consider that the fact that a party hasfailed to act to the best of its ability
should justify the investigating authority in disregarding information that is otherwise
ideal in all respects?

Answer:

55. Annex Il, paragraph 5 states that even if “information provided may nat be ideal in all
respects, this should not justify the authorities from disregarding it,” provided that the interested
party responding to authorities’ questionnaires has acted to the best of its ability. The natural
corollary to this principle is that where a party has nat acted to the best of its ability, and its
information is not ideal in all respects, that information may be disregarded by the investigating
authorities. Therefore, in response to the first quedion, the United States agrees that if a party
submitting information has failed to act to the best of its ability, an authority may disregard
information that is not ideal in all respects. While the appropriateness of disregarding the
information would have to be considered on a case-by-case basis, we note that in this case,
SAIL’sinformation was ideal in aimog no respect.

56. In response to the second question, the United States notes that if the information
provided isideal in all respects, it would not be necessary to consider whether the party acted to
the best of its ability.

18. It appearsthat India considersthat a comparison between a constructed normal
value calculated by petitioners, and an average of US sales prices, or an average of a subset
of US salespricesfor product that " matches' the product for which normal value was
calculated, yieldsamore accurateresult, one that better represents™ objective dedasion-
making based on facts," than a determination that appliesthe dumping margin calculated
in the petition asfads available. Could theUnited Statesregond to this proposition,
specifically regarding the relative quality of theresult in each case? Doesthe outcome
affect the United States view in thisregard?

Answer:
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57.  Aswenoted in response to Question 16, the lack of necessary information to conduct an
anti-dumping analysis required Commerce to base its determination on facts available in the
petition; specifically, the price offer in the petition which matched the product on which
constructed value was based. Therelative quality of this decision — comparing the priceoffer in
the petition to the matching product on which constructed value was based — is quite sound,
particularly where the information has been corroborated asin this case.

58.  Asanalternative Indiawould require that Commerce make all the changes necessary to
utilize the U.S. sales data — an exercise that would have involved a distinct amount of speculation
given the extent of what was missing — so that these sales could be compared to the product for
which normal value was calculated. Given that many of these sales did not match the product on
which normal value was based, a subset of these sales would need to be identified in order to
conduct this comparison. Therelative quality of India s proposed exercise is questionable at
best. It isthe analytic processinvolved — not the outcome — that affects the United States' view
in this regard.

Questionsto India

19. India claimsthat theUnited Statesviolated Article 2.4 of the AD Agreement because
thefailureto usethe US sales data submitted by SAIL resulted in an unfair comparison.
DoesIndia consider that a comparison of normal value based on facts available and export
price based on the US sales data would have been fair within the meaning of Article 2.4?
Does India agree that USDOC was entitled to rely on facts available with regect to the
deter mination of normal valuein this case?

Answer:

59. India’ s argumert is based on the fd se premise that abreach of Artide 6 could also
constitute a breach of Article 2.4. Even if there had been a breach of Article6in the
investigation at isue (a point the United States does not concede) such a lbreach would not cause
aviolation of Article 2.4. The Panel’s question illustrates the flaw in the logic of India's
suggestion that Articles 2.4 and 6 are linked. The United States discusses this point further inits
answer to Question 20.

20.  Could India elaborateon thelink it draws between the Article2.4 " fair
comparison” requirement and the asserted violation of Article 6.8. Specifically, doesIndia
consider that a comparison in which one element isdetermined in violation of some other
provision of the AD Agreement is, ipso facto, unfair in terms of Article 2.4? DoesIndia
consider that this constitutes a separate violation of the AD Agreement? For instance,
assume a panel wereto concludethat an investigating authority violated some aspect of
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Article 2.2 in thecalculation of normal value. Would this, in India's view, necessarily
constitute a violation of Article 2.4 aswell?

Answer:

60. Totheextent that Indiais arguing tha thereisalink between Articles 24 and 6.8, its
argument isunfounded. Thereisno support in the text of the Agreement for an interpretation of
Article 2.4 that would allow breaches of other provisions to also constitute a breach of Article
2.4.

61.  Theordinary meaning of thisterm used in Article 2.4, viewed in context, demonstrates
thispoint. Article 2 governsthe “Determination of Dumping.” The first sentence of Article 2.4,
inturn, states that “A fair comparison shall be made between the export price and the normal
value.” Theremainder of that paragraph sets out the ways in which investigating authorities are
to make this fair comparison.

62.  Thefirst sentence of Article 2.4.2 further demonstrates this point. That provision
establishes additional criteriafor establishing margins, “subject to the provisions goveming fair
comparisonsin paragraph 4.” Thus, it isthe provisions in paragraph 4 of Article 2 that esteblish
the obligations relevant to making afair comparison. By contrast, there is no language
suggesting that other provisions of the Agreement are implicated in Article 2.4 in any way.

21. India arguesthat paragraph 5 of Annex Il requiresthat information in a particular
category must beaccepted, despitepossible flaws, if it can be used without undue
difficultiesand if the party providing it has acted to the best of itsability. India also asserts
that if a category of information satisfiesthe three or sometimes four conditions of
paragraph 3 of Annex |1, the investigating authorities may not reject that category of
information. Theserequirementsdo not, however, addressthe substance or qudity of the
information in question. Does | ndia maintain that the investigating authority must, inall
cases, base its deter mination on the information submitted in these circumstances? What
if, for instance, infor mation regarding home market salesis known to be incomplete, but is
verifiable, timdy submitted, and can beused with undue difficulties - would this
incomplete infor mation have to be used in calculating the dumping margin? Going
further, what if, upon verification, the information provesto beincorred - must it still be
used in calculating thedumping margin? What if the information simply cannot be
verified - must it still be used in calculating the dumping margin? Would India consider
that the completeness or correctness or actual verification of the information is part of the
conditions under paragraph 3 of Annex |1, or would these be separate or further
requirements?

Answer:
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63.  Thisquestion identifies an important flaw in India s “sequencing” argument regarding the
relationship between Annex |1, paragraph 3 and Annex |1, paragraph 5. Weagree with the
statement in the question that the requirements of Annex |1, paragraph 3 do not address the
substance or qudity of the information in question. Inda’sinterpretation, to the extent thet it
requires an investigating authority to use information without regard to itssubstance or qudity, is
an interpretation that contradicts objective decision-making based on facts.

22. DoesIndia dispute the USDOC finding that SAIL failed to act to the best of its
ability in respect to information. other than US salesdata? Isit correct to under stand that
India has not contested the scope of the infor mation request put to SAIL during the
investigation?

Answer:

64.  The United States notes that SAIL declined to submit any commentsto the U.S. Court of
International Trade challenging Commerce’ s Remand Determination that SAIL failed to act to
the best of its ability. The United States can confirm that SAIL did not contest the scope of the
information request put to SAIL during the investigation.

23.  In SAlL'scalculations comparing US salesdata to " verified" homemarket sales,
what assurance istherethat the home sales data covered all sales of comparable product,
or that cost data covered all production of the comparable product? Especially in light of
the" significant" flawsin the home sales and cost data, which SAIL does not dispute
allowed USDOC torely on factsavailable. 1sn't the argument here over which facts
available to use, which does not appear to be the subject of a claim in thisdispute? Does
India consider that the comparison SAIL proposed would not have posed " undue
difficulties’ for USDOC?

Answer:

65.  Thisquestion raises a very important point: the essenceof India’ s challenge isthat U.S.
authorities used the wrong “source” for facts available. Y et India has not made alegal clam that
matches the essence of its challenge. India has abandoned its claim under Annex 1, paragrgph 7,
that the United States failed to exercise special circumspection in using information supplied in
the petition and India has not indicated any other provision of the Agreement which iswithin the
terms of reference and which establishes an obligation to evaluate facts available alternaives
relative to one another. The Panel hasissued a preliminary ruling indicating that, having
abandoned its Annex I, paragraph 7 claim, India may not revive it.

24. Section 782(d) of the Tariff Act of 1930, as amended, specifiesthat in the case of
deficient submissions, the USDOC " may, subject to subsection (e), disregard all or part of
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theoriginal and subsequent responses’ (emphasis added). How does I ndia justify the
contention that the US law required USDOC toregect US salesdata and rely on facts
availablein violation of the AD Agreement, in light of this statutory language, US case law
per mitting use of partial facts available, USDOC decisionsrelying on partial facts
available, the arguments presented in SAIL'sUSCIT brief, and India’'s acknowledgement
that that statute” could” beinterpreted otherwise?

Answer:

66. It isdifficult to see how India can justify its contention that U.S. law required Commerce
to regject the Indian respondent’s U.S. sales data. Section 782(d) expressly states that Commerce
“may” disregard information but only after it considers the information pursuant to section
782(e). Inresponse to Question 8, we have identified Commerce decisions and USCIT case law
that permit — indeed encourage — the use of partial facts available. SAIL itself argued to the
USCIT that facts available “arguably isjustified (but not required) far certain of its
information.”#’

25. Theheading of India'sargument regarding Article 15 assertsthat USDOC violated
Article 15 by " failing to give special regard to the situation of India as a developing country
when it applied facts availablein relation to SAIL’sUS salesdata.” However, the body of
the argument related to the alleged failure of USDOC to " explore possibilities of
constructiveremedies' asrequired by the second sentence of Article 15. Islndia asserting
aviolation of thefirst sentence of Article 15, and if so, could India please explain the legal
argument in support o itsclaim? Could Indiaelaborate on itsinter pretation of the first
sentence of Article 15? In India'sview, what obligations does it impose on a developed
country, and when must those obligations be satisfied? Could India expand on it assertion
and explain how, specifically, the USDOC adionsin this case congitute a violation o the
first sentence of Article 15?

Answer:

67. Thereisno possible basisfor Indiato assert aviolation of the first sentence of Article 15
because, as India has previously conceded, the provision imposes no obligations on developing
country Members. India stated in Bed Linens that the first sentence "does not impose any
specific legal obligation, but simply expresses a preference that the special situation of
developing countries should be an element to be weighted when making that evaluation."* India
contrasted the lack of any specific legal obligation with its interpretation of the second sentence,

4SAIL’s CIT Brief, Ex. IND-19, at 16.

“panel Report on European Communities— Anti-Dumping Duties on Importsof Cotton-Type Bed Linens
fromIndia, WT/DS141/R, adopted 12 March 2001, para. 6.220
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which it claimed "imposes a specific legal obligation to ‘explore possibilities’."* The United
States urges the Panel to take these facts into account in the event that India changes its
interpretation of the first sentence for purposes of the present proceeding.

26. Does I ndia agree with the contention of the United States that the respondent
ultimately controls the infor mation necessary to a dumping calculation? How doesIndia
respond to the contention that to allow the respondent to control the information gathering
process by deciding which information (or category of information) it will provide, and
requiring that thisinformation be accepted if it isadequateunder paragraph 3 Annex |1
regar dless of what flaws there may be with other information, givesthe respondent control
over the dumping calaulation and thus opensthepossibility for manipulation of the
results?

Answer:

68.  SAIL islikely to respond that it had no intent to manipulate the results, but thisis beside
the point. The Panel’s question raises an essential question regarding how to ensure the careful
balance between the interests of investigating authorities and exporters that is reflected in the AD
Agreement.

27. It isthe Panel's under standing that US law does not provide for theimposition of a
lesser duty. In thiscircumstance, doesIndia consider that the US was obliged to explore
the possibility of imposing a lesser duty under Article 15?

Answer:

69. Theonly placein the AD Agreement that addresses the issue of “lesser duty” isArticle
9.1. That provisionindicates only that it is“desirable” to impose alesser duty if doing so would
be adequate to remove the injury to the domestic industry. Article 9.1 explicitly reserves that
decision to the authorities of the importing Member. Article 9.1 is not a mandatory provision,
and there is nothing in Article 15 which would override the clearly discretionary natureof Article
9.1

70. Moreover, in arecent submission to the Committee on Anti-Dumping Practices, Ad Hoc
Group on Implementation, India made a proposal to “operationalize” Article 15 by making the
lesser duty rule mandatory with respect to imports from developing countries as a“constructive

“Id. Since all parties were in agreement that the first sentence of Article 15 imposed no obligation, the Bed
Linens panel ex pressed no views on the matter. Id., para. 6.227 n.85.
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remedy” in antidumping cases® The fact that India has made such a proposal further
demonstrates tha there is no such obligation at presert.

28.  Could India please explain why it considersthe US sales data to be " unrelated” to
therest of thedata in thiscase? Would India consider that, in every case, the data on (a)
the prices of thesubject merchandise in the domestic market of the exporting country, (b)
the export prices of the subject merchandise, (c) thecosts of production, and (d)
constructed value are separate and distinct categories of information? Would India
consider that if an exporter providesinformation on any one or more of these elementsthat
isverifiable, timely provided, and where applicable in the computer language or medium
requested, that information must be used in calculating a dumping margin for the exporter
providing theinformation? Would India'sanswe to the previous question be affected by
the extent to which information on other elementsisnot verifiable, or not timely provided,
or not in the computer language or medium requested? That is, does India see any
possibility of a" global" perspective on the decision whether infor mation can be used
without undue difficultiesin calculating the dumping margin?

Answer:
71.  The United States refers the Panel to its response to Question 1 in assessing this issue.

29. Isit correct to understand that, in India's view, the fact that thereisno or
unverifiable infor mation concer ning thecost component of the US sales has no effect on the
verifiability or reliability of the US sales price data that was provided? Does|ndia consider
that it may in some circumstances be the case that the lack of some aspect of the requested
information rendersthe entire body of data to which that aspect pertainsunreliable?

Answer:
72. Werefer the Panel to India’ s Oral Statement on thisissue. There, India stated that

If an interested foreign party does not or fails to provide complete
information regarding an important category of information (which
could include one or more of what the USDOC refersto asthe
“essential components of arespondent’ s data’) then depending on
the circumstances, it may be appropriate for investigating
authorities to find that they cannot use partial information for that
category “without undue difficulties.” Assuming that the

I mplementation-Rel ated Issues Referred to the Committee on Anti-Dumping Practices and its Working
Group on Implementation, Paper Submitted by India, GGADP/AHG/W/128, February 1, 2002, para. 9.
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authorities also find that the party did not use its best effortsin
attempting to supply the complete information, then the application
of facts available may be appropriate as to the entire category of
information.>

73. Indiawent on to give an example of when facts available in its entirety would be justified
that is remarkably analogous to this case:

[1]f aforeign respondent provided information on all export sales
but did not provide information on a number of necessary
characteristics of such sales (for example, their physical
characteristics or the prices at which they were sold), the
investigating authorities may be justified in finding that they
cannot use that information without undue difficulty becauseit is
too incomplete.>

74.  Thisadmission by Indiais significant because the foreign respondent in this case did not
provide information on a necessary characteristic (the cost of manufacture characteristics
required to allow Commerce to adjust for the differences in physical characteristicsof the U.S.
merchandise with the normal value merchandise). Therefore, India s own reasoning would
support the rejection of the U.S. sales data.

30. DoesIndia consider that §782(e)(3) isNOT consistent with goal of objective
decision-making based on facts, or does I ndia object to it because it isnot a provision
specifically found in Annex I1?

Answer:

75.  The United States requests that the Panel review its response to Question 3with regard to
this question.

31. Whereinthe AD Agreement doesIndiafind an obligation on the investigating
authority to carry out and record, as suggested in paragraph 74 of itsoral statement, a
detailed analysis of a proposed constructive remedy?

Answer:

l0ral Statement of Indiaat para. 57.

%d. at para 58.
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76.  Thereisno provison in the AD Agreament which requires investigating authorities to
take such steps. The three logical placesto look for such an obligation are Article 15, Article 8
(the price undertakings provision), and Article 12 (which addressesa Member’ s obligations with
respect to public notice and explanation of determinations). None of these provisions imposes an
obligation on authorities to carry out and record a detailed analysis of a proposed constructive
remedy.

77. In addition, Indiahas not alleged vidation of Article 8or Article 12. Consequently, U.S.
conformity with those provisions is not within the Panel’ s terms of reference.

78. Finaly, even if thePanel should find tha the AD Agreement contains an obligation to
provide some degree of analysis of a proposed price undertaking when a developing country is
involved, and even if India has alleged a violation of the relevant provision, the degree of the
investigating authority’ s analysis would certainly be proportionate to the seriousness of the price
undertaking proposal submitted. In this case, we note India's statement to the Panel during the
first meeting that India' s proposal for a price undertaking was not a realistic proposal, but was
merely a negotiating ploy.

32. Isit correct to understand that India considersthat a comparison between a
constructed normal value calculated by petitioners, and an average of US sales prices, or an
average of a subset of US salespricesfor product that " matches' the product for which
normal value was calculated, yields a mor e accur ate result, one that better represents

" obj ective decision-making based on fads", than a deter mination that appliesthedumping
margin calculated in the petition asfads available? If so, could India explain in detail why
it considersthisresult " better”. Would India's view bethe sameif the outcome were
different?

Answer:

79.  The United States notes that the only difference between the two approaches for applying
facts availableis that one may result in alower margin than the other. It isnot possible to say
which is more acaurate becausethat implies that oneknows what the correct marginis. Inthis
case, there is no way to know what the correct margin of dumping is because SAIL did not
supply the information necessary to calculate the actual margin of dumping.

33. India appear sto have argued that the invedigating authority should, in deciding
whether information will berejected and facts availableused instead, have reerenceto the
factsavailable that would likely be used, and assess whether they are, in fact, " better”, " as
good as', or "worse" than theimperfect information provided by the exporter. Isthisa
correct understanding of India's position? Could India explain what relevance the facts
available ultimately used havein the decision regar ding whether information provided can
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be used in theinvestigation without undue difficulties? Could India please explain its
appar ent view that the quality of the facts available ultimately relied upon in making a
deter mination somehow effects the degree of effort that might be considered " undue
difficulties’ in using the information provided?

Answer:

80. Please refer to the response to the previous question.

Questionsto both parties

34.  Would the parties please discuss their viewns concer ning the meaning of the phrase
"unduedifficulties” in paragraph 3 of Annex I1? Doesit encompass substantive aswell as
procedural aspects of using the data in quegion?

Answer:

81.  Annex I, Article 3 recognizes that information should be taken into account if, among
other things, it is“appropriately submitted so that it can be used in the investigation without
undue difficulties.” Theterm “undue’ is defined as “going beyond what is warranted or
natural.”** Whether or not the use of information would cause undue difficulties must be
determined on a case-by-case basis, and both substantive and procedural aspects of using the data
could be relevant to this question. For example, the infarmation may be subgantively flawedin
such amanner that corrections would be unduly difficult or impossible. Alternatively, the use of
certain information might create procedural issues that would cause undue difficulty. For
example, the exercise of using information might involve receiving comments from alarge
number of interested parties that would be unduly difficult under the circumstances of a
particular case, or may be unduly difficult given the time constraints of completing the
investigation withinrequired time limits.

35. TheUnited Statesarguesthat India’sclam regarding US “practice” in the
application of facts available is not properly beforethe Panel and submitsthat under the
US law, an agency such as USDOC may depart from established “ practice’ if it givesa
reasoned explanation for doing so. The United Statesthus arguesthat US“ practice”
cannot be the subjea of a claim. Could the United States please elabor ate on this
argument? Indiaisinvited to respond to this question aswell.

Answer:

New Shorter Oxford Dictionary, Clarendon Press, Vol. Il at 3480.
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82.  TheUnited States first notes that, in response to a question at the first Panel meeting,
India appeared to state that it is not pursuing a separate claim with respect to “practice.”
Therefore, the Panel need not reach the issue of whether practice can be the subject of aclaim.

83.  Having noted this point, and responding to the Panel’ s question, it is a well-established
principle of U.S. administrative law that an administrative agency, such as Commerce, is not
obliged to follow itsown precedents, provided that it explains why it departs from them.> Thus,
even if Commerce had made determinations in previous cases to reject respondents submissions
in toto and to rely instead on the facts avalable, it would not be bound by those deerminations in
future antidumping proceedings involving the use of the facts available® The relevant
consideration under U.S. law is that Commerce determinations be consistent with the statute and
the regulations.

84.  Asthe United States noted in itsfirst written submission, what Indiarefersto as
“practice” consists of nothing morethan individual applications of the U.S. facts available
provisions. While these applications themselves might individually constitute measures, they do
not, through numbers, mutate into a separate and distinct “measure” that can be called “ practice.”
While Commerce, like many other administrative agencies in the United States, uses the term
“practice” to refer collectivdy to its past precedent, that precedent is not binding on Commerce,
and is, therefore, irrelevant for purposes of WTO dispute settlement. India’ s alleged “ practice’
simply consists of specific determinations in specific antidumping proceedings that are not
within the Panel’ s terms of reference.

85.  Thepand inthe Export Restraints case addressed thisissue in some detail. Canada had
claimed that the United States had a practice of treding export restrants as countervalable
subsidies, and that this “ practice” constituted a measure that could be subject to panel review. In
response to a question from the panel, Canada defined this U.S. “practice” as “an institutional
commitment to follow declared interpretations or methodologies that is reflected in cumulative

%see, e.g., Kenneth Culp D avis and Richard J. Pierce, Jr., Administrative Law Treatise § 11.5 at 206
(Little, Brown, 3 ed 1994) (“ The dominant law clearly is that an agency must either follow itsown precedents or
explain why it departs from them. The courtsso require”) (copy attached as Exhibit US-30); and Charles H. Koch,
Jr., Administrative Law and Practice 8 5.67[4] at 255 (West, 2d ed. 1997) (hereinafter “Koch”) (“Neither the
Constitution nor general administrative law prohibits an agency from deviating from prior precedent, but thereis
some general requirement of consistency. At least, the law requires an explanation for deviations from past
practices.”) (copy attached as Exhibit US-31).

SIndeed, even if Commerce had made determinations under section 776(a) that resulted in the use of the
facts available in place of respondents’ submitted information, those determinations, in and of themselves, would
not justify similar determinations in future antidumping investigations. Koch, supra, note 54, at 256 (“[T]he agency
may not rely on past precedent alone to justify its decisions.”). Instead, Commerce ultimately would have to justify
any such decison on the bad's of the statute and the evidence of record. The existence of prior determinations using
facts avalableunder similar factud scenarios would merely serve as evidence that Commerce was not acting
arbitrarily in the new antidumping proceeding.
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determinations.”*® Canada admitted, however, that U.S. law permits Commerce to depart from
its “practices’ aslong asit explainsits reasons for doing so.>” The panel correctly rejected
Canada’ s argument on the grounds that U.S. practice “does not appear to have independent
operational status such that it could independently give riseto aWTO violation as alleged by
Canada.”>®

86. In addition to the fact that U.S. facts available “ practice” cannot constitute a measure,
India s claims regarding such “practice” are not properly before the Panel because they do not
conformto Articles 4.7 and 6.2 of the DSU. Aswe explained in our first written submission,
Indiadid not identify U.S. facts available “practice” in its request for consultations and the
United States and India never consulted with respect to U.S. “practice.”®

Question 36. Could the parties explain their views asto what constitutes“ practice’ as
used by Indiain itsrequest for establishment?

Answer:

87.  TheUnited States respectfully submits that this question demonstrates the validity of the
U.S. position that India' s claims regarding U.S. facts available “practice” are not properly before
the Panel because they do not conform to Articles 4.7 and 6.2 of the DSU. After one full round
of briefing and a meeting of the parties with the Panel, it is difficult to discern the point of
India’s argumentsinvolving “practice.” Judging from its response to the question that the Panel
asked at the first Panel meeting, however, India does not appear to be making a separate claim on
the issue of “practice,” but is merely using this concept to form indistinct and nebulous
arguments in support of its claims with regard to the U.S. facts available provisions “ as such”

and as applied in this case.

88.  Toeaborate, Indiahas aready admitted that the U.S. statutory provisions can be
interpreted in themanner that it prefers.®® Since this fact invalidates its challenge to the U.S.
facts available provisions “as such,” India argues instead that the Panel should examine the
statute as it has been “interpreted” in Commerce practice. But India s citation of previous
Commerce facts avail able determinations does nothing to prove that the U.S. facts available
provisions are inconsistent “as such’ with the AD Agreement. An agency’ s decision to exercise

8Panel Report on United States — Measures Treating Exports Restraints as Subsidies WT/DS194/R,
adopted August 23, 2001, para. 8.120.

Id., para. 8.125.
%d., para. 8.126.
%¥See U.S. First Written Submission, para. 147 and n. 28 (citations omitted).

80See India’ s first written submission at para. 153.
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its discretion to interpret a statute in a particular way cannot transform a WTO-consistent statute
into aWTO-incongstent one. Moreover, the United Staes has already explained (in response to
Question 8) why Indiaiswrong to claim that Commerce has interpreted theU.S. facts available
provisions to require the rejection of al of arespondent’sinformation where only some
information is flawed.

89.  Withrespect to India’ s “as applied” arguments (i.e., as applied in other cases), the fact
that Commerce has applied the provisions in certain ways in other cases sheds no light on
whether Commerce acted inconsistently with its obligations under the AD Agreement in the
investigation at issue.

37.  Dothepartiesconsider that the USDOC " calculated” a dumpingmargin in this
case? Inthisregard, we note the arguments made by the United Statesin paragraphs 93 to
97 of itsfirst written submission regarding Article 6.8, which providesthat " preliminary
and final deter minations, affirmative or negative” may be made on the basis of facts
available.

Answer:

90. Commerce did not “calculate” a dumping margin in this case because SAIL’ s information
could not be used for such apurpose. It is more accurate to state that Commerce “made” its final
determination on the basis of the facts available. This reflects the language of Article 6.8 of the
AD Agreement, which provides that, under specified circumstances, “preliminary and final
determinations, affirmative or negative, may be made on the basis of fads available.” (emphasis
added). It isalso consistent with paragraph 1 of Annex |1, which states that investigating
authorities “will be free to make determinations on the basis of the facts available” when, asin
the present case, parties fail to supply necessary information within a reasonable time.

38.  Could the parties please explain their viewsregarding the meaning of the phrase
information should be " taken into account” asused in Annex |1 paragraph 3. (Ignorefor
purposes of this question whether " should" isto be understood as mandatory or not). For
instance, might it be understood to mean that the deter mination must be based on that
information? or to mean that the investigating authority must look at the infor mation
further, attempt to verify it, and judgeitsreliability, but may ultimately not base decision
on it and refer to facts available instead?

Answer:
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91. Theterm “takeinto account” is defined as “take into consideration” or “notice.”® Thus,
Annex |1, paragraph 3, requires investigating authorities to “take into consideration” or “notice”
information which is verifiable, appropriately submitted so that it can be used in the investigation
without undue difficulties, supplied in atimely fashion and, where applicable, supplied in a
medium or computer language requested by the authorities. In this case, Commerce took into
account SAIL’sinformation, consistent with the totality of the record evidence.®” Annex I,
paragraph 3, however, does not require that Commerce use the information in its calculations.

39.  Couldthe parties please explain their views asto the meaning of theterm
"verifiable" in Annex I, paragraph 3, with specific referenceto, inter alia, the following
possibilities:

(@ information is prepared and presented in away that it can be checked
against the books and recor ds of the company submitting it;

(b) information not only satisfies (a), but also when it is checked, it isfound to be
complete, accurate and reliable - i.e., it passes verification

92. Theterm “verifiable” is defined as “able to be verified or proved to be true; authentic,
accurate, real.”®® The use of the word “verifiable” in Annex |1, paragraph 3 of the AD
Agreement is understandable since an actual on-site verification is not required by the AD
Agreement. Thus, information that has not been subject to actual verification may be considered
to be “verifiable” provided that it isinternally consistent and otherwise properly supported. In
such circumstances, an investigating authority that opts not to verify such information cannot
decline to consider it because it was not, in fact, verified. Thiswas the principle expressed in the
panel decisionsin Japan Hot-Rolled and Guatemala Cement |1,% where the investigating
authorities in those cases refused to accept or verify the information during the relevant
investigations.

93. Thefactsestablished in this case are quite different, however. Neither the Japan Hot-
Rolled panel nor the Guatemala Cement Il panel were faced with a situation like the instant one
in which on-site verification of the information was attempted but the information failed to be

%1 The New Shorter Oxford English Dictionary, Clarendon Press, Oxford, 1993 (under the “phrases’
section following the definition of the term “account”).

52See the response to Question 4, supra.
%New Shorter Oxford Dictionary, Clarendon Press, at 3564.

®Guatemala — Definitive Anti-dumping Measures on Grey Portland Cement from Mexico, WT/DS/156/R,
24 October 2000, para. 2.274; United States — Anti-Dumping Measures on Certain Hot-Rolled Steel Products from
Japan, WT/DS/184/R (28 February 2001, adopted 23 August 2001) (Hot-Rolled Panel Report) at para. 5.79.
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verified. Such information which has actually been subjected to verification and found not to
verify can no longer be said to be “verifiable” since it has been proven to be inaccurae. Such an
explicit finding — such as was made in this case — that a respondent’ s information failed
verification® rebuts any assertion that information was “ able to be verified or proved to be
true.”°®

Questionsfor third parties

2. Could Chile please explain its view that a reading of the provisions of Annex |1
paragraphs 3 and 5 satisfiesthe criteria set out in the Mavrommatiscaserelied upon by
Chile of being the" marelimited” interpretation, which, asfar asit goes, isdearly in
accor dance with the common intentions of the parties?

Answer:

94.  Chile argues that the term “should” in paragraphs 3 and 5 of Annex Il of the Antidumping
Agreement should be interpreted as “mandatory and binding,” rather than permissive. It basesits
argument on the fact that the Spanish language version of the AD Agreement trandlates the
phrase “ should be taken into account” as “ debera tenerse en cuenta.”®” In Chile’ sview, the
English-language term “should” is properly trandated as “ deberia’, not “deberd.” It then cites
this supposed conflict as a reason to apply the statement of the Permanent Court of International
Justice in the Mavrommatis case that, in resolving such conflicts, an interpreter is bound to adopt
the “more limited” interpretation which can be made to harmonize with the common intention of
the Parties. Chile's argument not only misapplies the Mavrommatis case, but also misinterprets
the manner in which the term “ deberd” is used in the WTO Agreements.

95.  With respect to the supposed conflict between the terms “ should” and “ deberd,” an
examination of thetext of the WTO Agreements demonstrates that the Agreements repeatedly
use “debera” as the Spanish equivalent of “should,” even when the term is clearly being used in a
permissive sense. For example, Article 5.4 of the Agreement on the Application of Sanitary and
Phytosanitary Measures (the “ SPS Agreement”) states that:

Members should, when determining the appropriate level of
sanitary or phytosanitary protection, take into account the objective
of minimizing negative trade effects.

85\ erificaion Failure Memorandum, Ex. US-25.
%New Shorter Oxford Dictionary, Clarendon Press, at 3564.

57Chile’ s description of the relevant language as “ debera tomarse en cuenta’ is a mis-cite of the actual term
used in paragraph 3 of Annex II. Cf. Chile’s Oral Staement at paa. 4 with AD A greement, Annex |l, para. 3
(Spanish version).
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96.  The panel in the Hormones case found that the wording of Article 5.4, “in particular the
words ‘should’ (not ‘shall’) and ‘ objective’”, demonstrated that the provision did not impose an
obligation.® Nonetheless, the Spanish-language equivalent of Article 5.4 of the SPS Agreement
trandates “ should” as “debera.”®

97.  Similarly, inthe AD Agreement, the term “should” is repeatedly trandated as “ debera,”
including when “should” and “shall” are used in the same sentence. Article6.1.1, for example,
states that exporters or producers “shall” be givenat least 30 daysto reply to questionnaires,
investigating authorities “should” give due consideration to extension requests, and such requests
“should” be granted wherever practicable. The Spanish language version of Article 6.1.1
tranglates “ should” as “deberd,” and “shall” as“dara”

98. Indeed, in the Spanish language version of the AD Agreement, while the term “should”
generaly istranslated as “ deberd,” the term “shall” generdly is not translated as “ deberd.” ™
Moreover, “deberia’ — Chile's preferred trandation of “should” —is never used.””

99.  Since Chil€'s purported conflict between “should” and “deberd’ does not in fact exist,
there is no reason for the Pandl to turn to the Mavrommatiscase. Moreover, thereis some
question in the scholarly literature whether the Court’ s dictum in Mavrommatiswas meant to
establish ageneral rule.”? In any event, to the extent that the case is relevant, the more “limited”
interpretation of the third paragraph of Annex Il isthat it imposes a permissive obligation, not a
mandatory one. Chile’s analysis assumes that Mavrommatisuses the word “limiting,” but it in
fact uses“limited.” The more limited interpretation — that which imposes the more limited
obligation —is that the term at issue is permissive. Further, the interpretation which harmonizes
the common intention of the partiesin this case is that the term “should” or “deberd’ is non-
mandatory. All parties and third parties to this dispute agree that authorities at least should take

%panel Report on EC Measures Concerning Meat and Meat Hormones, Complaint by Canada,
WT/DS48/R/CAN, Aug. 18, 1997, para. 8.169.

59See SPS Agreement, Article 5.4 (Spanish version) (“los Miembros deberan tener en cuentd’) (the text
uses “deberédn” in place of “deberd” because “M iembros” is plural.)

See, e.g., Article 1 (“shall be applied” translated as “se aplicaran”); Article 2.4 (*A fair comparison shall
be made” translated as “ Se realizard una comparacion equitativa”); Article 6.9 (“shall inform” translated as “las
autoridades informaran” and “should take place” translated as “deberé facilitare”).

"IChile’s argument also ignores that the French verson of the Agreement uses the term “devraient,” which
translatesas “should,” not “shall.” See AD Agreement, Annex |l, para. 3 (French version).

"2See, e.9., Report of the International Law Commission on the Work of its Eighteenth Session, Y earbook of
the Intemational Law Commission, 1966, Vol. |I, & 225 (commentary on Article 29, para. 8)(stating that the
Mavrommatis case “isnot thought to call fora general rule laying down a presumption in favour of regrictive
interpretation in the case of an ambiguity in plurilingual texts.”)
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information into account if the conditions of paragraphs 3 and 5 are met — only some think that
they must.
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