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THE PRESIDENT’S
TRADE POLICY AGENDA






|. THE PRESIDENT’S TRADE AGENDA:
MAKING TRADE WORK FOR AMERICAN
FAMILIES

President Obama has charted a course for economic recovery that will restore growth and promote broad-
based prosperity. It will emphasize improvements in the living standards of American families while
reorienting our economy to meet today’s challenges — energy, the environment, and global
competitiveness.

The President’s trade agenda will contribute to achieving these objectives. It will reflect our respect for
entrepreneurship and market competition, our environment, opportunity for all, and the rights of workers.
We seek to benefit Americans and the world by pursuing trade policies that embody these values. We
particularly recognize the need to pay special attention to how our policies influence the well being of
people struggling both at home and in the poorest regions of the world. Fundamentally, our trade policy
needs a keen appreciation of its economic consequences for our workers, their families, and their
communities, a fact recognized in the progress our Congress is making to upgrade our existing adjustment
assistance programs for workers.

Eliminating barriers to trade in the face of serious turmoil in our economy and financial markets will be a
challenge. In enacting the Economic Recovery Act, the Congress affirmed our commitment to comply
with the rules that govern international commerce and reached agreement to improve our trade adjustment
assistance programs. These acts recognize the importance of trade to our economy and our
responsibilities to those who face the highest hurdles in adjusting to changing trade patterns.

The President will use all available tools to address this economic crisis including achieving access to
new markets for American businesses large and small. One of these tools is the authority Congress can
grant the Executive to negotiate trade agreements and bring them to the legislature for an up or down
vote. We will only ask for renewed trade negotiating authority after engaging in extensive consultation
with Congress to establish the proper constraints on that authority and after we have assessed our
priorities and made clear to this body and the American people what we intend to do with it.

Trade is a significant and increasingly important factor in contributing to the U.S. and global economies.
In 2008, U.S. goods and services trade (exports plus imports) were equal to 30.8 percent of U.S. Gross
Domestic Product (GDP), and exports alone accounted for 13.1 percent of the U.S. economy. World
goods and services trade accounted for an estimated 33.5 percent of global GDP in 2008 (about $20.8
trillion dollars). In other words, trade is a large and growing part of our everyday commerce, and the jobs
produced by these transactions are significant and well-paying.

Yet, there are signs that trade, which has grown consistently in recent years, is slowing markedly. For the
first time since 1982, global trade flows are projected to decline in 2009 by 2.1 percent to 2.8 percent.
U.S. trade in goods and services already dropped by 14 percent between the 3™ and 4™ quarters of 2008.

Pressing economic conditions require the discipline to respond to immediate problems while staying true
to our long-term goals. The President’s approach will be to promote adherence to the rules-based
international trading system in order to promote economic stability, while introducing new concepts —
including increasing transparency and promoting broader participation in the debate — to help revitalize
economic growth and promote higher living standards at home and abroad. We are in the process of
developing a plan of action to address the pending trade agreements in consultation with Congress. We
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hope to move on the Panama Free Trade Agreement (FTA) relatively quickly. And we plan to establish
benchmarks for progress on the Colombian and South Korean FTAs.

The President’s agenda will take account of the changing contours of the world economy by underscoring
the importance of continuing education and the mastery of new skills to ensure we continuously
strengthen our competitiveness. The President’s agenda will also stress the importance of harnessing new
technologies to help our citizens learn, conduct business, and compete. It recognizes the impact of
transportation and energy infrastructure on the location and productivity of economic activity. The
President’s agenda also recognizes the necessity of pursuing energy and environmental policies that
ensure a sustainable and prosperous future for our planet. These changes will make environmental
dynamics more central to the direction of the world economy.

We also want to expand the universe of those who benefit from trade and fully address the costs it creates.
For example, trade and commercial policies should help small and medium-sized firms become more
integrated as effective competitors in the global marketplace. Our goal should not only be to help them
respond to competitive imports, it also should be to create conditions that help them become effective
exporters.

Open world markets can incentivize people and capital to move from less productive to more productive
jobs and uses. This process ultimately stimulates higher wages and innovation while lowering prices for
consumers. But trade outcomes do not lift everyone up in the short run, and cause painful adjustments for
some. It is the responsibility of government to ensure that people receive the assistance they need to
make those adjustments. Our trade policy needs a keener appreciation of the consequences of trade for
our workers, their families, and their communities. The Congress has already made meaningful progress
on this front by upgrading our existing adjustment assistance programs for workers.

To make support for global markets sustainable, our consideration of the effects of trade can not stop at
the edge of our borders. Trade is more beneficial for the world, and fairer for everyone, if it respects the
basic rights of workers. Our trade policies should build on the successful examples of labor provisions in
some of our existing agreements.

Also, as we tackle the issues of equity, we need to ask how trade policy can respond to mounting global
environmental challenges. These range from climate change to dangerously depleted resources such as
fisheries. We should aim to make trade a part of the tool kit of solutions for addressing international
environmental challenges.

The clear implication of these global challenges is that simply lowering tariffs and eliminating tariffs will
not produce a successful trade policy. Managing our nation’s trade policy and engagement in the world
economy has become an ever more complex challenge. Therefore, we must bring the same vigor and
innovation to making trade policies more transparent and accountable that we are now applying to the
process of developing and implementing our domestic economic policies.

PRESIDENT OBAMA’S POLICY PRIORITIES
Support a rules-based trading system
This Administration reaffirms America’s commitment to a rules-based trading system that advances the

well being of the citizens of the United States and our trading partners. We all win from building on the
foundations for peaceful commercial exchange created since 1945.
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We shall continue this country’s commitment to the World Trade Organization’s (WTO) system of
multilateral trading rules and dispute settlement. The WTO is both a venue for multilateral liberalization
through negotiation and a defense against protectionism. We will aggressively defend our rights and
benefits under the rules-based trading system. This is in the interest of all Americans.

A strong, market-opening agreement for both goods and services in the WTO’s Doha Round negotiations
would be an important contribution to addressing the global economic crisis, as part of the effort to
restore trade’s role in leading economic growth and development. The Administration is committed to
working with our trading partners for such an outcome. However, it will be necessary to correct the
imbalance in the current negotiations in which the value of what the United States would be expected to
give is well-known and easily calculable, whereas the broad flexibilities available to others leaves unclear
the value of new opportunities for our workers, farmers, ranchers, and businesses.

Advance the social accountability and political transparency of trade policy

As the scope of trade policy expands to address non-tariff and other barriers to trade, we need trade policy
to meet strong standards of social accountability and political transparency.

Social accountability includes tackling adjustment issues for the work force that are created by changes in
global trade. In the stimulus, the Congress expanded eligibility for Trade Adjustment Assistance (TAA)
by adjusting the criteria for receiving benefits and broadening the sectors of the workforce (e.g., services
workers) eligible for TAA.

Social accountability also means working with our trading partners to improve the status, conditions, and
protections of workers. We need to ensure that expanded trade is not at the expense of workers’ welfare
and that competitiveness is not based on the exploitation of workers. Building on the provisions
concerning labor in some of our FTAs is a way forward in this regard.

In addition to promoting social accountability, U.S. trade policy development needs to become more
transparent. Many stakeholders are frustrated with the lack of consultation involved in the development
and implementation of trade policy, but we can and should expand public participation in advising U.S.
trade negotiators. The methods for doing so will have to evolve but improved websites for the trade
policy agencies and more public consultation venues outside the established advisory groups are
important steps toward this goal.

Make trade an important policy tool for achieving progress on national energy and environmental
goals

The President has called for new policies to advance a cleaner environment, a stronger response to the
challenge of climate change and more sustainable natural resources and energy supplies. Trade policy
makers will be working to examine how trade can advance these goals.

We should build on the environmental goods and services negotiations begun in the Doha Round,
whether at the WTO or in other negotiating arenas. We should assure that the frameworks for trade
policy and for tackling global climate complement each other so as to reinforce sustainable economic
growth. We should ensure that climate policies are consistent with our trade obligations, but we also
should be creative and firm in assuring that trade rules do not block us from tackling this critical
environmental task.
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Make sure that trade agreements are addressing the major unresolved issues that are responsible
for trade frictions

As tariff levels have declined, other impediments to world trade have become more significant.
American firms increasingly focus on “behind the border” measures and other non-tariff barriers (NTBs)
as major impediments to their access to other national markets. We will negotiate for improved
transparency and due process in our partners’ trade practices and policies, including government
procurement and the crafting of market regulations. We will seek to open markets and secure fair
treatment for American services, which are an increasingly important element of our trading profile. We
will protect American innovations and creativity by negotiating and enforcing strong and effective
intellectual property protections. We will pursue advances in trade facilitation and consumer product
safety, through plurilateral negotiations if appropriate. And we will work with our trading partners to
develop and implement policies that address the heightened security threats associated with trade in the
least trade-impeding manner possible.

Build on existing Free Trade Agreements and Bilateral Investment Treaties in a responsible and
transparent manner

The Bush administration has left a legacy of numerous pending agreements and negotiations. We will
conduct extensive outreach and discourse with the public on whether these agreements appropriately
advance the interests of the United States and our trading partners. In particular, we will promptly, but
responsibly, address the issues surrounding the Colombia, Korea and Panama Free Trade Agreements.
We shall also review the implementation of our FTAs and bilateral investment treaties (BITs) to ensure
that they advance the public interest.

We will also work with Canada and Mexico to identify ways in which NAFTA could be improved
without having an adverse effect on trade. We will do this in a collaborative spirit and emphasize ways in
which this process can benefit the citizens of all three countries. And, we will consider proposals for new
bilateral and regional agreements when they promise to deliver significant benefits consistent with our
national economic policies. If new negotiating authority is required, we will seek that from Congress.

Uphold our commitment to be a strong partner to developing countries, especially the poorest
developing countries

Expanded trade can make an important contribution to boosting growth in developing countries and lift
their national income levels. Economic growth in these countries benefits the American economy by
expanding markets for American exporters. We shall promote trade policies, including technical
assistance for capacity building, that will help these countries engage successfully with the world
economy.

Trade preference programs help entrepreneurs in developing countries compete effectively in the world
trading system. Many of our nation’s trade preference programs are coming due for legislative review.
We will work with the Congress and public stakeholders on their renewal and reform. We will give
careful consideration to proposals to concentrate benefits more effectively on the poorest countries and
those that need the margin of preference to compete.

In addition to preferences, building trade capacity in developing countries will help them to reap the

benefits of the global economy. The United States is already the largest bilateral provider of trade
capacity building assistance, and we will continue to support these efforts.

I. The President’s Trade Policy Agenda | 4



Finally, especially in this time of an international financial crisis, credit for trade financing is critical. We
will work with international financial institutions and export credit facilities to ensure that there is
adequate trade financing available, especially for small and medium-sized exporters.

Conclusion

This agenda addresses the underlying goals and priorities for this Administration’s trade policy within the
context of a financial crisis and rapidly changing economies. A reading of the last Administration’s trade
policy record that follows in this volume makes clear that there are many strategic and programmatic
choices that must be made to advance the President’s agenda. These choices will be the work of 2009.
Our agenda is to combine the best elements of previous trade policies, especially a rules-based system of
global trade, with a determination to make trade policy a powerful contributor to the President’s national
economic agenda for revival of the global economy and renewal of growth that benefits all people. If we
work together, free and fair trade with a proper regard for social and environmental goals and appropriate
political accountability will be a powerful contributor to the national and global well being.

February 27, 2009
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Il. THE WORLD TRADE ORGANIZATION

A. Introduction

At the core of U.S. trade policy is a steadfast support of a rules-based multilateral trading system.
Working through the World Trade Organization (WTO), the United States remains in a leadership role in
securing the reduction of trade barriers in order to expand global economic opportunity, raise standards of
living, and reduce poverty. The WTO Agreement also provides the foundation for high standard U.S.
bilateral and regional agreements that make a positive contribution to a dynamic and open global trading
system based on the rule of law. On a day-to-day basis, the WTO provides opportunities for U.S.
interests to be advanced through the more than 20 standing Committees (not including numerous
additional Working Groups, Working Parties, and Negotiating Bodies). These groups meet regularly to
provide robust fora for Members to exchange views, work to resolve questions of Members’ compliance
with commitments, and develop initiatives aimed at systemic improvements.

This chapter outlines the work of the WTO in 2008 and the work ahead in 2009 — including on the
multilateral trade negotiations launched at Doha, Qatar in November 2001, known as the Doha
Development Agenda (DDA or Doha Round). This chapter details the work under the DDA as well as
that of the WTO standing Committees and their subsidiary bodies and provides a review of the
implementation and enforcement of the WTO Agreement. It also covers the critical accession
negotiations to expand the WTO’s membership to include new Members seeking to reform their
economies and join the rules-based global trading system. In 2008, Ukraine and Cape Verde became
Members of the WTO.

The DDA is the ninth round of multilateral trade negotiations to be carried out since the end of World
War II. The DDA negotiations remain, along with the day-to-day implementation of the rules governing
world trade, a U.S. priority reflecting the imperative of continued multilateral trade liberalization as part
of the foundation that ensures stability and growth in a dynamic world economy.

Throughout 2008, the United States worked to advance the Doha Round trade negotiations and the
implementation of the WTO Agreement. The United States continued to lead the effort to move the DDA
forward toward a successful final agreement and to rally other WTO Members to stay focused on
achieving an ambitious market-opening outcome that would yield meaningful new trade flows. Building
on Chair-led work in Geneva in the first half of the year, a group of approximately 30 Ministers met in
Geneva in July in an effort to achieve breakthroughs in modalities in agriculture and non-agricultural
market access (NAMA) that would thereby allow commencement of the final phase of negotiations.
Ministers also conducted a services “signaling” conference to advance work on that market access pillar
of the overall Doha Round negotiations. While significant progress was made in July, it fell short of the
needed breakthrough. Seeking to build on progress made in July, senior officials resumed work toward
agriculture and NAMA modalities in early September, and Chairs resumed broader multilateral meetings
in October. These meetings continued through the end of the year.

In fall 2008, Members’ focus turned to the emerging global economic crisis and the contributions the
WTO should make toward ensuring the mistakes of history would not be repeated in the form of countries
turning inward and creating new barriers to trade and investment as a response to the crisis. At a
November 12 meeting of the major providers of trade finance at the WTO, the potential effect of the
global economic situation on access to trade credit was reviewed, and a newly created WTO Secretariat
Task Force was instructed to follow-up on the issue. At the November 15 Summit on Financial Markets
and the World Economy in Washington, G-20 Leaders underscored the critical importance of rejecting
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protectionism and not turning inward in times of financial uncertainty, specifically committing
themselves not to raise trade barriers for a twelve month period and to strive to reach an ambitious and
balanced conclusion to the Doha negotiations:

We underscore the critical importance of rejecting protectionism and not turning inward
in times of financial uncertainty. In this regard, within the next 12 months, we will
refrain from raising new barriers to investment or to trade in goods and services,
imposing new export restrictions, or implementing World Trade Organization (WTO)
inconsistent measures to stimulate exports.

However, in the days and weeks following the G-20 summit, a number of countries faltered in their
commitments: Indonesia placed new licensing restrictions on at least 500 products; Argentina and Brazil
sought to raise Mercosur tariffs on a range of agriculture and textiles products (although one month later,
they backed away from taking such an action); on November 18, India increased the duty on crude
soybean oil by 20 percent and the tariff on a range of iron and steel products by 5 percent; Russia
increased taxes on certain imported foreign cars to a minimum of 35 percent; and France outlined plans to
launch a state fund to protect French companies from foreign takeovers. At a December meeting of the
WTO General Council, Members decided that the WTO would monitor and report on newly imposed
restrictive trade measures, utilizing the WTO’s existing Trade Policy Review Body to fulfill the task.

As 2008 drew to a close, the economic crisis highlighted the importance of maintaining and expanding
open markets, setting the stage for further efforts in 2009 to successfully conclude the Doha Round
negotiations. All of the Doha Round negotiating groups is expected to resume their work early in 2009.
There will also be a more robust, public monitoring by the WTO of new trade measures by Members
aimed at restricting trade, in order to support the G-20 Leaders’ commitments to resist protectionist
measures.

B. The Doha Development Agenda under the Trade Negotiations Committee

The DDA was launched in Doha, Qatar in November 2001, at the Fourth WTO Ministerial Conference
where Ministers provided a mandate for negotiations on a range of subjects and work in on-going WTO
Committees. In addition, the mandate gives further direction on the WTO’s existing work program and
implementation of the WTO Agreement. The goal of the DDA is to reduce trade barriers in order to
expand global economic growth, development, and opportunity. The main focus of the negotiations
under the DDA is in the following areas: agriculture; industrial goods market access; services; trade
facilitation; WTO rules (i.e., trade remedies, fish subsidies, and regional trade agreements); and
development.

The Trade Negotiations Committee (TNC), established at the WTO’s Fourth Ministerial Conference in
Doha, oversees the agenda and negotiations in cooperation with the WTO General Council. The WTO
Director General serves as Chairman of the TNC and worked closely with the 2008 Chairman of the
General Council, Ambassador Bruce Gosper of Australia. Through formal and informal processes, the
Chairman of the General Council, along with WTO Director General Pascal Lamy, plays a central role in
steering efforts toward progress on the DDA. (Annex II identifies the various negotiating groups and
special bodies responsible for the negotiations, some of which are the responsibility of the WTO General
Council.)

As 2008 began, WTO Members were continuing to work towards agreement on modalities — the key

framework of variables that would define the depth of tariff cutting and the extent of so-called flexibilities
in agriculture and non-agricultural market access (NAMA), and set the stage for schedules and texts to be
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put on the table in order to start the final stage of negotiations. In mid-2007, the Chairs of the agriculture
and NAMA negotiating groups issued draft modalities texts, and followed up in the second half of 2007
with formal and informal consultations. In February 2008, the Chairs of these negotiating groups issued
revised texts reflecting their views of the progress made on key issues resulting from the consultations. In
addition, the Chair of the Services negotiating group issued an initial report that outlined key areas of
convergence as well as areas needing further discussion by Members. Following additional consultations
with Members in the first half of the year, the agriculture and NAMA Chairs issued revised texts in May
and July 2008. The Chair of the Services negotiating group issued a revised report in May 2008.

Approximately 30 Ministers met in Geneva from July 19 to 29 in an effort to complete work on the
modalities. They achieved significant progress in further narrowing the issues on agriculture and NAMA
modalities, but fell short of a comprehensive agreement. The Ministers also held a constructive
“signaling conference” on Services, at which they previewed offers to be exchanged after agreement is
reached on agriculture and NAMA modalities.

On the third day of the July meetings, Director General Lamy convened a “G7” leadership group to tackle
the most difficult issues on agriculture and NAMA. This was a significant development, effectively
providing China, Brazil and India with a seat at this leadership table, in addition to the United States, the
European Communities, Japan and Australia. The inclusion of the three key emerging markets
represented an important step forward, moving the overall negotiating dynamic to more closely reflect the
dynamic economic reality of today’s trading system. As today’s fastest growing economies, China,
Brazil and India have enjoyed a new level of influence and will be expected to take-on an increased level
of responsibility to make the trade liberalizing decisions and contributions that would benefit not only
their own economic interests, but also promote global economic growth and development to the benefit of
all developing countries.

Five days into the meetings, WTO Director General Lamy put forward to the G7 a package of proposed
solutions for approximately 10 of the toughest issues that had divided the membership during the Doha
Round negotiations on agriculture and NAMA. The solutions were an attempt to capture a balance that
shared the pain and gain of the proposed outcomes. Six of the seven members of the leadership group,
including the United States, initially indicated that while some of the proposed solutions set out in the
Lamy package would be difficult to accept, they could support it as a compromise package. India was
initially the only hold-out in accepting the Lamy package, but was subsequently joined by China. These
Members’ objections focused primarily on two elements of the proposed packages: (1) their opposition to
participating in the negotiation of industrial sectoral initiatives aimed at increasing the ambition of the
industrial tariff negotiations through further tariff cuts on certain designated industrial goods such as
chemicals, industrial machinery, and electronics; and (2) their insistence on further flexibilities from tariff
cuts by lessening disciplines on the so-called “Special Safeguard Mechanism” (SSM), a new measure that
would be created under the Doha Round agriculture negotiations, allowing developing countries to raise
tariffs beyond their existing allowable WTO limits.

Several developing country exporters also opposed the further flexibilities sought by India and China that
could have resulted in diminished market access for agricultural goods. There was a clear divergence
between the economic interest and, therefore, the negotiating positions of different developing countries.
The continuing move away from a simplistic north-south dichotomy was also seen in the NAMA
negotiations, where the “middle ground” developing countries of Chile, Colombia, Costa Rica, Hong
Kong China, Israel, Mexico, Pakistan, Peru, Singapore, and Thailand maintained a longstanding objective
of more ambitious NAMA tariff-cutting coefficients and flexibilities than what was sought by NAMA
hardliners such as India, Argentina, and South Africa.
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The SSM issue in the Doha Round agriculture negotiations received extensive attention from Ministers
and senior officials during the course of the last few days of the July meetings. Despite intensive efforts,
a compromise could not be reached that would ensure that application of the SSM would not be abused.
The impasse ultimately led to the conclusion that modalities would not be immediately reached, and the
nine days of meetings were concluded on July 29, 2008.

Discussions resumed in September among senior officials of the G7 leadership group, and broadened in
October as the agriculture and NAMA Chairs resumed consultations with Members in various
configurations. These discussions continued through year’s end. On November 15, leaders at the G-20
meeting in Washington instructed their trade ministers to work to agree on modalities by the end of the
year that would lead to an ambitious and balanced Doha Round outcome. They also noted the need for
each country to make the positive contributions necessary to achieve this result. LDC (Least Developed
Countries) Ministers and APEC Leaders issued similar statements on November 20 and 22, respectively.

In light of the further narrowing of differences which emerged in the closing months of 2008, the
agriculture and NAMA Chairs issued revised texts on December 6. However, in light of remaining wide
gaps over several key issues, Director General Lamy chose not to call another meeting of Ministers until
further convergence could be achieved, and thereby present greater potential that such a meeting would
achieve a successful outcome.

During the final TNC meeting in 2008 on December 17, Director General Lamy recommended that the
Chairs of the agriculture and NAMA negotiating groups resume work at the beginning of 2009, focusing
on the areas which remain open and helping Members forge consensus. The Chairs of other Doha Round
negotiating groups were also instructed to proceed with their work.

In the December 17 TNC meeting, with respect to wider WTO work, Director General Lamy noted the
WTO’s responsibility to follow up on the trade measures taken in the wake of the economic crisis,
highlighting the work to be done by the Secretariat Task Force to produce regular updates of these
measures and the Trade Policy Review Body in monitoring new trade measures. Lamy also
recommended that the Secretariat Task Force keep reviewing developments in the area of trade finance
and that the WTO develop a clear roadmap for work on Aid for Trade that would culminate with the
second Aid for Trade Global Review in June 2009.

Prospects for 2009

As the negotiations under the DDA begin in 2009, the linchpin to Doha Round success will remain
securing meaningful market access commitments in agriculture, NAMA and services, particularly from
key advanced developing countries that have been the fastest growing economies and are increasingly
key players in the global economy. To generate the kind of economic growth, development, and poverty
alleviation that WTO Members committed to when they launched the Doha Round in 2001, key emerging
markets must take on the additional responsibilities that come with their increased influence in the global
economy and make commitments that result in meaningful new trade flows.

The United States will continue to play a leadership role and work with other WTO Members in pursuit of
a successful conclusion to the DDA that opens new markets and creates new trade flows. The challenge
in 2009 will continue to be how to translate the expressions of political will, into concrete and specific
details that will enable WTO Members to complete the work begun with the launch of negotiations at the
Doha meeting. Monitoring new trade measures and encouraging Members to uphold their commitments
to reject protectionism will also be key areas of WTO work in 2009.
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1. Committee on Agriculture, Special Session
Status

Negotiations in the Special Session of the Committee on Agriculture are conducted under the mandate
agreed upon at the Fourth WTO Ministerial Conference in Doha, Qatar that calls for “substantial
improvements in market access; reductions of, with a view to phasing out, all forms of export subsidies;
and substantial reductions in trade-distorting domestic support.” This mandate, calling for ambitious
results in three areas (so-called “pillars™), was augmented with specific provisions for agriculture in the
framework agreed by the General Council on August 1, 2004, and at the Hong Kong Ministerial
Conference in December 2005.

In early 2007, the United States engaged in discussions on agriculture with Brazil, the European Union
and India as part of the broader “G4” process. When the G4 process broke down in June 2007, the central
focus of the Doha negotiations returned to the multilateral process in Geneva. Ambassador Falconer
tabled his draft text on agriculture in July on his own initiative, attempting to reflect progress in the
negotiations and to narrow differences. Reflecting to some degree the state of play in the agriculture
negotiations in July 2007, one concern with the draft text was the uneven handling of the three “pillars” in
agriculture. While the domestic support and export competition pillars sections of the text were highly
developed, many key topics in the market access pillar remained conceptual at best — with regard to both
developed and developing country market access.

After a preliminary exchange of views on the draft text in July, Ambassador Falconer undertook
numerous discussions and consultations through the remainder of 2007 on all aspects of his draft text,
with considerable focus on the outstanding market access issues. The intensive process enabled the Chair
to produce additional working documents on specific topics for Members’ review and further
consideration in his “Room E” consultations.

Major Issues in 2008

Throughout 2008, the United States worked to advance the Doha Round trade negotiations and the
implementation of the WTO Agreement. The United States continued to lead the effort to move the DDA
forward toward a successful final agreement and to rally other WTO Members to stay focused on
achieving an ambitious market-opening outcome.

The United States participated actively in the intensive consultations on the agriculture text chaired by
Ambassador Falconer, resulting in an updated draft text in February 2008. The February text reflected
Ambassador Falconer’s perception of the progress made in his consultations in previous months.
Although the Geneva process addressed all areas of the negotiations, considerable attention had been
given to the area of market access. The February text contained possible structural elements for the
Sensitive Products, Special Products, Special Safeguard Mechanism, and other key market access
modalities. Yet the text continued to leave a number of open issues affecting the level of ambition for
each of these key topics in the market access pillar.

Intensive discussions on agriculture continued in Geneva during the first half of 2008. Again, all areas of
the negotiations were examined, with particular attention on the architecture for the key elements in the
market access pillar. In addition to the consultations that he chaired, Ambassador Falconer asked a group
of developed and developing country Members (including the United States) to work together on data and
methodological issues affecting the use of a “partial designation” approach to implement the new tariff-
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rate quotas that would be created for Sensitive Products, and to report progress to the broader consultative
process under his direct auspices.

Ambassador Falconer produced a second update to his draft agriculture text in May 2008 that reflected his
perspective on the discussions in early 2008 as well as on the input from Members on the partial
designation methodology. Ambassador Falconer tabled another update to his text in July 2008 which he
intended to be used as a basis for Ministers’ discussions in July.

Seeking to build on progress at the July meeting, Senior Officials resumed work on modalities for
agriculture in early September, and Ambassador Falconer chaired numerous meetings of Senior Officials
in October and November. Ambassador Falconer produced an updated text on December 6, 2008, along
with three “working documents” addressing topics where he considered progress had been made since
July 2008, but the issues were not yet at the point where he considered there to be a basis to incorporate
“fully defined wording” within the text.

Prospects for 2009

The U.S. objectives for agriculture reform will continue to focus on the principles of greater
harmonization across WTO Members, substantial overall reforms, and specific commitments of interest in
key developed and developing country Member markets. The United States seeks balanced, ambitious
results for each of the three pillars; an ambitious outcome is the best way to fulfill the promise of the
Doha Round.

2. Council for Trade in Services, Special Session
Status

The Special Session of the Council for Trade in Services (CTS-SS) was formed in 2000, pursuant to the
Uruguay Round mandate of the General Agreement on Trade in Services (GATS), to undertake new
multi-sectoral services negotiations. The Doha Declaration of November 2001, recognizing the work
already undertaken in the services negotiations, directed Members to conduct negotiations with a view to
promoting the economic growth of all trading partners and set deadlines for initial market access requests
and offers. The services negotiations thus became one of the core market access pillars of the Doha
Round, along with agriculture and non-agricultural goods. A strong and ambitious result in services is
essential for a successful outcome of the Doha Round.

The Hong Kong Ministerial Declaration called for the negotiations to proceed to conclusion with a view
to promoting the economic growth of all trading partners, with due respect for the right of Members to
regulate their domestic markets. The Hong Kong Declaration provided a framework for intensifying the
negotiations, with the goal of expanding the sectoral and modal coverage of commitments and improving
their quality. To complement the existing bilateral request-offer process, the Hong Kong Declaration also
encouraged negotiations to proceed on a plurilateral basis. Members subsequently developed a
“plurilateral request process,” through which like-minded Members joined together to develop collective
market access requests for 21 sectors and issues of interest. The United States joined in co-sponsoring 13
of these requests in the following areas: architectural, engineering and integrated engineering services;
audiovisual services; computer and related services; construction and related engineering services;
distribution services; private education services; energy services; environmental services; financial
services; legal services; Mode 3 (commercial presence); postal/courier services including express
delivery; and telecommunication services.
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Major Issues in 2008

The United States engaged actively in bilateral and plurilateral negotiations, pressing Members for a high
level of ambition for services liberalization in such key sectors as computer, distribution, energy,
environmental, express delivery, financial, and telecommunication services.

In order to maintain parity with the Agriculture and NAMA work on modalities, a number of Members
agreed to participate in a services signaling conference to be held in parallel with the July 2008 Minister-
level meetings on modalities. On July 26, 2008, a group of roughly 32 trade ministers engaged
constructively on services market access requests, indicating their plans for new or improved
commitments as well as their expectations from others. Based on the information shared at the signaling
conference, Members were able to better gauge the progress in the services market access negotiations
with a view to refining their requests in advance of the next round of revised offers and final offers. The
United States and other delegations signaled improvements, but overall progress was incremental and
more work will be necessary in order to achieve the extent of services liberalization necessary for a
positive outcome.

In addition to the signaling conference, the United States and other Members pressed the Chair of the
CTS-SS to produce a services text that would be released in parallel with the agreed modalities for
Agriculture and NAMA. The United States pushed for a strong statement of ambition for services market
access, on a par with that in the agriculture and non-agricultural goods negotiations, including
improvements that respond to bilateral and plurilateral requests; a binding of current levels of
liberalization, and new market access in key service sectors; elimination of barriers to establishment, such
as foreign equity requirements; and removal of limitations on the cross-border supply of services. The
Chair issued a draft report on May 26 that outlined key areas of convergence as well as areas needing
further discussion by Members. After further consultations with the Chair, all but four Members agreed
on a compromise report on elements required to conclude the services negotiations. On July 23, 2008, the
Chair indicated that he considered the resulting services text to be complete, while noting the dissent of
four Members. However, because Members were unable to reach agreement on modalities in other
negotiating groups, the services text has yet to be finalized.

Throughout the negotiations, the United States has recognized the importance of modalities for the special
treatment of least-developed country Members in the negotiations on trade in services (LDC Modalities)
and the need to expedite consultations on an effective mechanism, pursuant to paragraph 9 of Annex C of
the Hong Kong Ministerial Declaration. In cooperation with other Members, and through close
cooperation with the LDCs, the United States supported an approach to LDC Modalities that would
meaningfully address the requests of LDC Members. However, as an integral part of the negotiations for
a services text, the issue of an agreed mechanism to implement the LDC Modalities remains unresolved.

Prospects for 2009
The United States will continue to seek a high level of ambition and pursue aggressively its priority
market access objectives, including opening up foreign markets to world-class service providers by

having Members remove equity limitations, quantitative restrictions, and other barriers to trade in
services.
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3. Negotiating Group on Non-Agricultural Market Access (NAMA)
Status
In the NAMA negotiations, which cover industrial goods, fish, and fish products, the United States is

seeking significant new competitive opportunities for U.S. businesses through cuts in applied tariff rates,
and the reduction of non-tariff barriers.

The outcome of these negotiations is crucial _Tariff Profiles for Selected WTO Members

for trade in industrial goods, which accounts % of Tariffs WTO Ceiling 2006 Applied
for over 75 percent of total global trade in Markets with - Tariff Tariff
goods and more than 90 percent of total U.S. WTO Ceiling _ Average Average
goods exports. In 2008, U.S. exports of United States 100% 3.9 3.9
industrial goods grew to an annualized $1.2 EuropeanUnion  100% 4 4
trillion (based on data from January to Argentina 100% 306 10.5
September) — more than 9 times the level of Brazi 100% 29.4 10.8
U.S. agricultural exports. This figure is up "3 100% 9 8.9
16 percent from 2007 and up 166 percent Egy_pt 99.2% 28.7 12.8
from 1994. India 70.4% 33.5 14.8
Philippines 62.2% 22.8 6.8
South Africa* 96.3% 16 8

The Doha Round provides an opportunity to
lower tariffs in key emerging markets like
India and Egypt, which still retain ceiling
tariff rates as high as 150 percent. Likewise, developing country Members, which currently pay over 70
percent of duties collected to other developing countries, will directly benefit from tariff reductions made
as a result of the Doha Round.

Source: WTO IDB and CTS Databases
* This calculation excludes products with no legal WTO ceiling rate.

Major Issues in 2008

In 2008, Members focused on a number of substantive elements relating to tariff liberalization in NAMA:
(1) the tariff-cutting formula and specifics on the level of ambition to be achieved by developed and
developing country Members; (2) the scope of exceptions available to developing countries applying the
tariff-cutting formula; (3) flexibilities to be provided for least-developed country (LDC) Members and
other developing country Members; (4) a sectoral tariff component; and (5) work on non-tariff barriers.

Members attempted to finalize these elements at the WTO Ministerial in Geneva in July 2008, but
consensus on these issues continued to be elusive. Discussions resumed in September and continued to
the end of the year in an effort to further narrow differences on the various NAMA issues.

The key U.S. NAMA objective is to achieve an ambitious outcome that results in significant new market
access through cuts in applied tariff rates in both developed and key developing country Member markets.
The United States therefore supports a combination of tariff cuts achieved through applying a Swiss
formula with different coefficients' for developed and developing Members and sectoral tariff elimination
initiatives to most effectively achieve the objectives laid out in the Doha mandate. The United States also
believes that all the elements of NAMA from the Framework in the July 2004 Package must be

" A Swiss formula is a progressive non-linear formula under which high tariffs are cut more than low tariffs. The
Swiss coefficient sets a ceiling that tariffs approach but never reach, thus determining the overall level of ambition
of the formula. The lower the number, the more aggressive the tariff cuts. Members are negotiating the coefficients
to be used in the Swiss formula to determine the depth of tariff cuts for developed country Members and the depth of
the tariff cuts for developing country Members.
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considered in tandem. There is an inextricable link between the

oy e . Work is continuing on the
formula, flexibilities, and sectoral initiatives.

following sectoral tariff

initiatives, proposed by various

Members:

e chemicals;

e clectronics/electrical
products;

In negotiations leading up to the July 2008 meeting of Ministers, the
formula coefficients and flexibility options were a primary area of
discussion. With regard to coefficients, Members discussed options
that reflect the appropriate levels of ambition, through the depth of
tariff cuts they will produce, for developed and developing countries. ' ) _
The Chair’s text from December 2008 proposed a choice for | ® industrial machinery;
developing countries between three coefficients (20, 22 and 25 | ® forest products;
depending on the level of flexibilities taken) and a coefficient of 8 for | e healthcare products
developed countries. (pharmaceuticals and
medical equipment);

fish and fish products;
autos and related parts;
bicycles and related parts;
gems and jewelry;

In the current NAMA negotiating text, approximately thirty self-
designated developing countries’ are expected to apply the tariff
cutting Swiss formula, choosing between the three available
coefficients in the Chair’s text, each linked with a different level of
flexibilities. These countries include nine members of the so-called g
NAMA-11°, which has advocated a high developing country sports equipment;
coefficient in the formula and expanded flexibilities for developing textiles, clothing and
countries, as well as the members of Middle Ground group®, which has footwear;

generally supported stronger market opening results and more limited hand tools;
exceptions to the formula. Also among the countries expected to apply | e  raw materials; and

a developing country coefficient are the four Recently Acceded | o
Members (RAMs)’ that are not considered small, vulnerable

toys

economies or Very Recently Acceded Members (VRAMEs).

Discussions also continued on flexibilities, or special and differential treatment for developing country
Members, including “less than full reciprocity,” with a number of specific and general approaches under
consideration. Decisions on the levels of flexibility for developing countries will be integrally linked to
the outcome of negotiations on the formula and sectoral agreements.

Small, vulnerable economies, whose share of world trade in industrial goods is less than 0.1 percent, as
well as Members that have low levels of tariff bindings® (the so-called “Paragraph 6 countries”) have
raised concerns regarding their contributions to a final outcome and will be required to make smaller
commitments. In addition, several developing country Members continue to raise their concerns with the
potential erosion of preferences or loss of government revenue due to tariff cuts.

Further progress was made on sectoral tariff initiative discussions in 2008. The United States continued
efforts to inform other Members of the benefits of sectoral liberalization and proposed specific flexibility

2 Argentina; Bahrain; Brazil; Chile; China; Chinese Taipei; Colombia; Costa Rica; Croatia; Egypt; Hong Kong
China; India; Indonesia; Israel; Korea; Kuwait; Malaysia; Mexico; Morocco; Oman; Pakistan; Peru; Philippines;
Qatar; Singapore; South Africa; Thailand; Tunisia; Turkey; Venezuela; and UAE. Note: There is some discussion
on the development status of Chinese Taipei, Korea, and Croatia for the purposes of these negotiations.

’ Argentina; Brazil; Egypt; India; Indonesia; Namibia (non-formula applying country); Philippines; South Africa;
Tunisia; and Venezuela.

* WTO Members affiliated with the Middle Ground group include: Chile; Colombia; Costa Rica; Hong Kong China;
Israel; Mexico; Pakistan; Peru; Singapore; and Thailand.

> China; Chinese Taipei; Croatia; and Oman.

¢ Cameroon; Congo; Cote d’Ivoire; Cuba; Ghana; Kenya; Macao; Mauritius; Nigeria; Sri Lanka; Suriname; and
Zimbabwe
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options for developing country Members based on sensitivities they raised in sector-specific discussions.
The United States worked with other sponsors of sectoral initiatives to refine sectoral proposals and draft
the structure of individual sectoral agreements. To date, Members have

proposed fourteen sectors that are being considered for such agreements. NTB proposals addressing the
following issues and sectors

Non-tariff barriers remain an integral and equally important component identiﬁeg in July 2008 as

of the NAMA negotiations. In line with the Hong Kong Ministerial | priorities for further negotiation

Declaration, WTO Members continued to consider how NTBs could be | by Members:

addressed horizontally (i.e., across all sectors), vertically (i.e., pertaining | o  procedures for the

to a single sector), and through a bilateral request/offer process. In 2008, facilitation of solutions to

the United States tabled three draft proposed texts — (1) on transparency NTBs:

in export hcepsmg, (2).0.11. non-tariff barr}ers pertaining to safety and | | Remanufactured goods;

electromagnetic compatibility for electronic products, and (3) on non- .

tariff barriers relating to technical barriers to trade for automotive * Chemical products and

products. The latter two, as well as five other NTB proposals (including substanc.es;

the U.S. proposal on remanufactured products and the U.S. proposal to | ® Electronics;

facilitate and harmonize labeling requirements for textiles, clothing, | ® Electrical safety and

footwear, and travel goods) were identified by Members in July 2008 as electromagnetic

priorities for further negotiation to reach legal agreements. compatibility (EMC) of

electronic goods;
Prospects for 2009 e Labeling of textiles,
clothing, footwear and travel

In 2009, the United States will continue to seek an ambitious NAMA goods;

outcome that will deliver new market access in key developed and | e Standards, technical

developing country Member markets, while supporting elements of regulations and conformity

flexibility for developing country Members that does not operate to assessment procedures for

undermine the overall level of ambition. The United States remains automotive products

committed to the view that true development gains can best be achieved

through further real market liberalization by both developed and developing Members.

4. Negotiating Group on Rules
Status

At the Doha Ministerial Conference in 2001, Ministers agreed to negotiations aimed at clarifying and
improving disciplines under the Agreement on Implementation of Article VI of the GATT 1994 (the
Antidumping Agreement) and the Agreement on Subsidies and Countervailing Measures (the SCM
Agreement), while preserving the basic concepts, principles and effectiveness of these Agreements and
their instruments and objectives. Ministers also directed that the negotiations take into account the needs
of developing and least-developed country Members. The Doha Round mandate also calls for clarified
and improved WTO disciplines on fisheries subsidies.

The Negotiating Group on Rules (the Rules Group) has based its work primarily on written submissions
from Members, organizing its work in the following categories: (1) antidumping (often including similar
issues relating to countervailing duty remedies); (2) subsidies, including fisheries subsidies; and (3)
regional trade agreements. Since the Rules Group began its work in 2002, Members have submitted over
200 formal papers and over 150 elaborated informal proposals to the Group.” In 2004, the Group began a

" Both sets of Rules papers are publicly available on the WTO website: the formal papers may be found using the
“TN/RL/W” document prefix, and the elaborated informal proposals may be found using the “TN/RL/GEN” prefix.
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process of in-depth discussions of proposals in informal session to deepen the understanding of the
technical issues raised by these proposals. In 2005, the Rules Chairman began holding a series of
plurilateral consultations with smaller groups of interested Members, in order to have more intensive and
focused technical discussions on elaborated proposals. In 2005, the Chairman also established a
Technical Group as part of the Rules Group’s work to examine in detail issues relating to antidumping
questionnaires and verification outlines.

At the Hong Kong Ministerial Conference in December 2005, Ministers directed the Rules Group to
intensify and accelerate the negotiating process in all areas of its mandate, on the basis of detailed textual
proposals, and to complete the process of analyzing proposals as soon as possible. On fisheries subsidies,
Ministers acknowledged broad agreement on stronger rules, including a prohibition of the most harmful
subsidies contributing to overcapacity and overfishing, and appropriate effective special and differential
treatment for developing country Members. Ministers also directed the Rules Chairman to prepare
consolidated texts of the Antidumping and SCM Agreements, taking account of progress in other areas of
the negotiations. In accordance with the Hong Kong Declaration, the Rules Group accelerated its work in
early 2006, and had completed analysis of most submitted proposals when work on the Doha Round was
suspended in July 2006. Work in the Rules Group resumed in late 2006, and continued in 2007, focusing
on in-depth analysis of several new or revised textual proposals submitted.

In November 2007, the Chairman of the Rules Group, Ambassador Guillermo Valles Galmés of Uruguay,
issued draft consolidated texts on antidumping and on subsidies and countervailing measures, including
fisheries subsidies. The texts were in the form of proposed revisions to the existing WTO Agreements on
Antidumping and Subsidies and Countervailing Measures. Shortly after the text was issued, the United
States publicly stated that it was very disappointed with important aspects of the draft text, but believed
that it provided a basis for further negotiations.

The Rules Group met five times in the first half of 2008. In May, the Chairman issued a working
document, which compiled alternative textual proposals made by Members and summarized Members’
reactions to the Chairman’s text. In the Chairman’s cover note to this working document, he indicated
that while it was his firm intention to issue a revised text, he did not yet have a sufficient basis to do so as
he had not received from Members any indication of possible middle ground approaches. In conclusion,
the Chairman made it clear that all proposals and issues remained on the table and that revised draft texts
will eventually be necessary.

Prior to the meeting of Ministers in July 2008, the Chairman of the Rules Group issued a report to the
Trade Negotiating Committee. In this report, the Chairman stated his intention to circulate revised texts
on antidumping and horizontal subsidies as soon as possible after modalities were achieved, even though
Members’ positions on key issues remained far apart. The Chairman stated that these texts would reflect
a bottom-up approach and would include draft legal language in areas of consensus and other areas where
he believed convergence could potentially be achieved. The Chairman cautioned, however, that the new
texts would not offer any “magic solutions” in the many areas where Members’ positions differ
dramatically. Regarding fisheries subsidies, the Chairman stated that further input was necessary from
Members before he issued a revised text. The Chairman noted that, to facilitate the process, he would
issue a specific “road map” for moving forward, at the same time as he issues revised texts in
antidumping and horizontal subsidies. This road map would identify key questions that need to be
addressed in order to advance the negotiations towards a new fisheries text. Because modalities were not
agreed to in July, the Chairman has not issued revised texts in antidumping and horizontal subsidies or the
road map in the context of the fisheries subsidies negotiations.

The Doha Declaration also directed the Rules Group to clarify and improve disciplines and procedures
governing Regional Trade Agreements (RTAs) under the existing WTO provisions. To that end, the
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General Council in December 2006 adopted a decision for the provisional application of the
“Transparency Mechanism for Regional Trade Agreements” to improve the transparency of RTAs. A
total of 33 RTAs have been considered under the Transparency Mechanism since then. Pursuant to its
mandate, in the past, the Rules Group has explored the establishment of further standards governing the
relationship of RTAs to the global trading system. However, such discussions have failed to produce
common ground on how to clarify or improve existing RTA rules.

Major Issues in 2008

Antidumping: 1In the first half of 2008, the Chair held several plenary, plurilateral and small group
meetings to discuss his November 2007 draft text. The U.S. proposal to address the issue of offsets for
non-dumped sales comparisons in antidumping proceedings, often referred to as “zeroing,” has continued
to engender the most discussion and controversy in the Rules negotiations. A group calling itself the
“Friends of Antidumping Negotiations” (FANs) has been very active in the Rules area since the
beginning of the negotiations, generally seeking to impose limitations on the use of antidumping
remedies. The FANs group consists of Brazil, Chile, Colombia, Costa Rica, Hong Kong China, Israel,
Japan, Korea, Mexico, Norway, Singapore, Switzerland, Chinese Taipei, Thailand, and Turkey. Most of
the FANSs, as well as certain other Members such as India, have been harshly critical of the Chairman’s
November 2007 draft text because of the inclusion of provisions that would permit zeroing in certain
circumstances. These critics have been calling for the Chairman to issue a revised text that explicitly bans
zeroing. The United States has maintained the position that any final Antidumping Agreement must
address the issue of zeroing.

In February 2008, the Africa Pacific Caribbean Group (ACP) and the Africa Group introduced a joint
proposal calling for special and differential treatment for developing countries in trade remedies cases. In
addition to the provision of technical assistance to developing countries, the proposal would require
developed countries to explore the use of “constructive remedies” before applying antidumping measures
to imports from developing countries. The constructive remedies are defined to include the lesser duty
rule; non-application of provisional measures where exporters undertake to revise their prices or cease
exports; acceptance of price undertakings sufficient to eliminate the “margin of injury;” and longer
timeframes for responding to questionnaires. The proposal would also permit developing country
governments to assist their domestic industries with respect to data collection, to help them satisfy
standing requirements, and to self-initiate trade remedies cases. The technical assistance elements of the
proposal received measured support from some members, but significant concerns were expressed
regarding the substantive aspects of the proposal.

After the issuance of the Chairman’s draft text in November 2007, members of the FANs Group also
submitted modified versions of previously-submitted proposals on a variety of issues, including:
increasing the standing threshold from 25 percent to 50 percent of domestic production; increasing the de
minimis dumping margin standard from two percent to five percent; increasing the negligible imports
threshold for injury purposes by calculating import volumes as a percentage of total domestic
consumption rather than import share; including a public interest test; including a mandatory lesser duty
rule; and requiring authorities to “separate and distinguish” the effects of dumped versus non-dumped
imports for causation purposes. To date, none of these proposals has led to a convergence of positions.

The United States has continued working to build support among Members for other proposals it had
previously submitted, including those on issues such as injury causation, anticircumvention, new shipper
reviews, facts available, and seasonal and perishable products, as well as a number of proposals aimed at
improving transparency and due process in antidumping proceedings.
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Subsidies/CVD: In the first half of 2008, the Chair held several small plurilateral meetings to discuss his
November draft text as well as Members’ proposals that were not included in the draft text. The Chair’s
draft text makes only relatively modest changes to the existing SCM Agreement. The text does include
important clarifications to the existing rules by firmly establishing the “benefit-to-recipient” approach to
the calculation of subsidy benefits, a position long advocated by the United States. In principle, these
clarifications have not been controversial, although several refinements were suggested by the United
States and others. Other areas of the Chair’s text discussed in 2008 included: subsidy calculation
methodologies, “dual pricing” practices (an issue of long-standing interest to the United States), state-
owned banking practices, export credits and benefit pass-through. The provisions in the Chair’s text on
subsidy calculation methodologies — derived from a U.S. proposal — largely represent a technical
advancement in the rules that elaborate upon important principles for the measurement of subsidy
benefits. The issues of dual pricing and state-owned banking practices were discussed at several meetings
during which Members expressed a wide range of positions. The Chair’s text on export credits was
reviewed in detail and alternative text was considered. However, many Members, including the United
States, expressed serious reservations regarding the provisions in the Chair’s proposed draft text as it
would very significantly change the existing rules that have been developed over time and have generally
functioned well.

Members’ proposals that were not included in the Chair’s draft text but discussed in 2008 included:
appropriate “benchmarks” for use in subsidy determinations (Brazil); redefining the concept of “export
competitiveness” in the SCM Agreement (India); amending the rules on duty drawback (India); and the
definition of de facto export subsidies and “withdrawal” of subsidies found to be prohibited (Australia).

As a general matter, the United States continued to argue in 2008 that the Chair’s draft text would result
in little strengthening of the current general subsidy disciplines, despite the Doha Round negotiating
mandate to clarify and improve the rules and address trade-distorting practices. Specifically, the United
States has stated that the text regrettably does not reflect the U.S. proposal on prohibited subsidies or
other proposals that would significantly strengthen the rules, such as the reinstatement of the Article 6.1
“dark amber” provisions. The United States has urged the Chair to rectify these deficiencies in
subsequent versions of the text. The United States has also strongly advocated that the process of
determining which provisions of the AD draft text might be appropriate for inclusion in the SCM
Agreement start as soon as possible, given that each potential change would need to be assessed in light
of the object and purpose of the SCM Agreement.

Fisheries Subsidies: In the first part of 2008, the Rules Group had several meetings to discuss the Chair’s
November 2007 draft text on fisheries subsidies, which would be an annex to the SCM Agreement. The
text sets out a broad range of prohibited subsidies that contribute to fleet overcapacity and overfishing in
wild marine capture fisheries, as well as a prohibition of subsidies that affect fishing on “overfished”
stocks. The text also provides for a limited list of general exceptions available to all Members and
additional exceptions for developing countries. Subsidies under both sets of exceptions would remain
actionable under the existing SCM Agreement. In addition, the text requires Members not to cause
depletion of or harm to, or create overcapacity with respect to, the fisheries resources of another Member.
Finally, the text contains provisions concerning fisheries management systems, peer review through the
UN Food and Agricultural Organization (FAO), notification and surveillance of Members’ fisheries
subsidies, dispute settlement, and transition arrangements.

The United States and other Friends of Fish (including Australia, Argentina, Chile, Ecuador, Mexico,
New Zealand and Peru) supported the level of ambition in the Chair’s text and contributed extensively to
the technical discussion of its provisions. Japan, Korea, Chinese Taipei and the European Union
continued to object to the scope of the Chair’s prohibition, particularly with respect to subsidies to cover
operating costs such as fuel. However, the negotiations made progress in several areas, including
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widespread agreement on the importance of a general discipline not to cause overcapacity or harm to the
fisheries resources of other Members, provisions on fisheries management, treatment of arrangements for
developed country access to the fishing waters of developing countries, and the need for improved
transparency provisions, including enhanced notification and meaningful surveillance.

The issue of appropriate and effective treatment for developing countries was an important focus of the
negotiations and continued to prove very difficult. The Chair’s text provided considerable flexibility for
subsistence level and small scale developing country fishing. However, India, joined by Indonesia,
introduced a proposal for much broader exceptions that could cover not only subsistence and small scale
fishing, but also developing country industrial fishing. Specifically, the proposal would exempt quite
large developing country vessels (up to 82 feet long) from meaningful disciplines. A revised proposal,
joined by China, would extend the exceptions so that they would cover virtually all developing country
fishing, including even larger vessels in distant water industrial fleets. The United States and other
Friends of Fish (including developing countries) strongly resisted this proposal.

In July 2008, prior to the meeting of Ministers on modalities, the United States, with Australia and New
Zealand, submitted a broad overview paper that reviewed progress in the negotiations to date and
reaffirmed their commitment to achieve an ambitious and effective fisheries subsidies agreement. Also in
July, Argentina, Chile, Colombia, Ecuador, Mexico and Peru submitted a complementary paper from a
developing country perspective, supporting a more balanced approach to developing country exceptions
than that put forward by India, Indonesia, and China.

Regional Trade Agreements: Discussions on regional trade agreements in the Rules Group focused on
ways in which the WTO rules governing customs unions and free trade agreements, and economic
integration agreements for services, might be clarified and improved.

In July 2008, the Rules Group Chairman held an informal meeting to discuss the implementation of the
“Transparency Mechanism for Regional Trade Agreements” (WT/L/671). The General Council agreed
that during the initial year of implementation of this provisional transparency mechanism, Members, with
the assistance of the WTO Secretariat, would try to pinpoint any legal aspects that arise in the course of
implementation. However, based on input received from Members, Chairman Valles in his July 2008
report to the TNC (TN/RL/22) noted that it was premature to conduct such a review of the Transparency
Mechanism, because Members had not yet had sufficient experience applying the mechanism, in
particular since the first Enabling Clause agreement was only to be reviewed in the Committee on Trade
and Development in October 2008.

Prospects for 2009

In 2009, the United States will continue to pursue an aggressive affirmative agenda building upon the
U.S. proposals submitted thus far with respect to, inter alia, preserving the effectiveness of the trade
remedy rules; improving transparency and due process in trade remedy proceedings; and strengthening
the existing subsidies rules. Concerning fisheries subsidies, the United States will continue to press for an
ambitious outcome and work to further improve and refine many of the provisions included in the Chair’s
draft text.

On RTAs, the transparency mechanism will continue to be applied in the consideration of additional
RTAs, likely through 2009. The initial substantive review of the mechanism, as foreseen by the Chair of
the General Council, may take place subject to Members’ views on whether enough agreements have
been reviewed under the mechanism so as to provide a basis for identifying areas where the mechanism
may be improved. The United States will continue to advocate increased transparency and strong
substantive standards for RTAs that support and advance the multilateral trading system.
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5. Negotiating Group on Trade Facilitation
Status

An important U.S. objective was met when WTO negotiations on Trade Facilitation were launched under
the August 1, 2004 Decision by the General Council on the Doha Work Program. The inclusion of
negotiations on Trade Facilitation has greatly enhanced the market access aspect of the Doha Round
negotiating agenda. Opaque border procedures and unwarranted delays faced at the borders of key export
markets can add costs that are the equivalent of a significant tariff and are the non-tariff barriers that are
most frequently cited by U.S. exporters.

The agreed negotiating mandate includes the specific objective of “further expediting the movement,
release and clearance of goods, including goods in transit,” while also providing a path toward ambitious
results in the form of modernized and strengthened WTO commitments governing how border
transactions are conducted.

Major Issues in 2008

The work of the Negotiating Group on Trade Facilitation (NGTF) continued to have as its hallmark in
2008 broad-based and constructive participation by Members of all levels of development — a positive
negotiating environment that is seen as offering “win-win” opportunities for all. Of particular note was
the continued emergence within the NGTF of leadership from Members representing significant emerging
markets, including India, Brazil, the Philippines, and China which, by working closely with the United
States and others, has helped to steer the negotiations forward in a practical, problem-solving manner.
The “Colorado Group”, consisting of the United States, Australia, Canada, Chile, Colombia, Costa Rica,
EU, Hong Kong China, Japan, Korea, Morocco, New Zealand, Norway, Paraguay, Singapore, and
Switzerland, also played a valuable role in the negotiations.

For many developing country Members, results from the negotiations that bring improved transparency
and an enhanced rules-based approach to border regimes will be an important element of broader ongoing
domestic strategies to increase economic output and attract greater investment. There is also a growing
understanding that such an outcome would squarely address one of the factors holding back increased
regional integration and south-south trade. Most Members see the negotiations as bringing particular
benefits to the ability of small- and medium-sized businesses to participate in the global trading system.

The modalities for conducting the trade facilitation negotiations, set forth as part of the August 1, 2004
General Council decision launching the negotiations, include the following: “Negotiations shall aim to
clarify and improve relevant aspects of Articles V, VIII and X of the GATT 1994 with a view to further
expediting the movement, release and clearance of goods, including goods in transit. Negotiations shall
also aim at enhancing technical assistance and support for capacity building in this area. The negotiations
shall further aim at provisions for effective cooperation between customs or any other appropriate
authorities on trade facilitation and customs compliance issues.”

The modalities also include references that underscore the importance of addressing implementation
issues such as costs, potential implications with regard to infrastructure, capacity building, the status of
LDC Members, and the work of other international organizations.

During 2008, the NGTF continued its work on addressing the challenge of implementing the results of the

negotiations that will face many developing country Members. The WTO and assistance organizations,
including the U.S. Agency for International Development, continued training exercises with developing
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country Members to help them undertake assessments of their individual situations regarding capacity and
how to progress toward implementing the proposals submitted. There has also been intensified work on
issues related to technical assistance and special and differential treatment, such as the process for
establishing implementation schedules and the potential role for a future Committee. The Member
assessments have made it apparent that many of the developing country Members have implemented — or
are taking steps to do so — a number of the concrete measures proposed as new WTO commitments. At
the same time, it is also clear that a number of developing country Members openly recognize that they
have an “offensive” interest in seeking implementation by their neighbors of any future new commitments
in this area. This realization has led to broad developed and developing country Member alliances on
some of the proposals. A similar dynamic emerged toward taking up how to address “special and
differential” treatment as part of the negotiating outcome, with concrete and creative proposals emerging
out of informal joint cooperative work by various developed and developing country Members.

As the recent Free Trade Agreements (FTAs) undertaken by the United States have been implemented,
there has been a positive synergy with the WTO negotiations on Trade Facilitation. With partners as
diverse as Chile, Singapore, Australia, Morocco, Bahrain, South Korea, Peru, Panama, Costa Rica, and
Colombia, each FTA negotiated by the United States has included a separate, stand-alone chapter that
contains significant commitments on customs administration. Each of the United States’ current and
future FTA partners has become an important partner and champion in Geneva for moving the
negotiations ahead and toward a rules-based approach to trade facilitation.

The proposals by Members for specific new and strengthened WTO commitments submitted thus far to
the NGTF generally reflect measures that would capture forward-looking practices that would bring
improved efficiency, transparency, and certainty to border regimes, while diminishing opportunities for
corruption. Notably, the submission of many of these proposals, as well as their initial discussions within
the negotiating group, has featured alliances not traditionally seen at the WTO. Examples include a U.S.
joint proposal with Uganda calling for elimination of consularization formalities and fees.

The work of the NGTF during 2008 was characterized by intensive, Member-driven, text-based
negotiations. Members submitted and revised textual proposals in an effort to narrow differences and
build support. The approach of crafting a draft text through a “bottom up” Member-driven process, rather
than through a chair-issued text, continued to enjoy strong support among Members. Among the
proposals discussed, the TFNG devoted considerable time and attention to proposals on transparency,
streamlining border procedures, special and differential treatment and trade-related technical assistance.
An example includes the U.S. proposal on expedited shipments, which gathered support over the course
of the year.

Prospects for 2009

2009 will likely bring a continuation of the NGTF’s text-based, Member-driven “focused drafting mode,”
in a process aimed at achieving a timely conclusion of text-based negotiations. As negotiations toward
new and strengthened disciplines move forward, it will remain important that work proceeds in a
methodical and practical manner on the issue of how all Members can meet the challenge of
implementing the results of the negotiations -- including with regard to the issues of special and
differential treatment and technical assistance. It is possible that some further specific proposals may be
submitted, but it is likely that much of the work will involve the consideration of the proposals listed
below as part of a process leading to refinement and, ultimately, articulation of some into an agreed text.
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MEASURES PROPOSED BY WTO MEMBERS RELATED TO GATT ARTICLES V, VIII, AND
X8

A. Publication and Availability of Information
e Publication of Trade Regulations and Penalty Provisions
e Internet Publication
e Establishment of Enquiry Points
e Notification of Trade Regulations
B. Prior Publication and Consultation
C. Advance Rulings
D. Appeal Procedures
e Right of Appeal
e Appeal Mechanism in a Customs Union
E. Other Measures to Enhance Impartiality and Non-Discrimination
e Import Alerts/Rapid Alerts
e Detention
e Test Procedures
F. Fees and Charges Connected with Importation and Exportation
e Disciplines on Fees and Charges Imposed on or in Connection with Importation and
Exportation
G. Release and Clearance of Goods
e Pre-arrival Processing
e Separating Release from Clearance Procedures
e Risk Management /Analysis, Authorized Traders
e Post-Clearance Audit
e Expedited Shipments
e Establishment and Publication of Average Release and Clearance Times
H. Prohibition of Consular Transaction Requirement
I. Border Agency Cooperation
J. Formalities Connected with Importation and Exportation
e Periodic Review of Formalities and Requirements
Reduction/Limitation of Formalities and Documentation Requirements
Use of International Standards
Acceptance of Commercially Available Information and of Copies
Single Window/One-time Submission
Elimination of Pre-Shipment Inspection
Use of Customs Brokers
Same Border Procedures Within a Customs Union
Uniform Forms and Documentation Requirements Relating to Import Clearance within a
Customs Union
e Option to return rejected Goods to Importer
K. Tariff Classification - Objective Criteria for Tariff Classification
L. Matters Related to Goods in Transit

¥ As set out in the report of the Negotiating Group on Trade Facilitation to the Trade Negotiations Committee
(TN/TF/3; November 21, 2005), endorsed by the Ministers at the December 2005 Hong Kong Ministerial and
included in Annex E of the Hong Kong Ministerial Declaration. See also, WTO Negotiations on Trade Facilitation:
Compilation of Members’ Textual Proposals (TN/TF/W/43/Rev.15; July 9, 2008).
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Scope

Basic Freedom of Transit

Exceptions, Regulations, Restrictions and Non-Discrimination
Disciplines on Fees and Charges

Disciplines on Transit Formalities and Documentation Requirements
Bonded Transport Regime and Guarantees

Regional Transit Agreements or Arrangements

Improved Coordination and Cooperation

Disciplines on Restrictions to Freedom of Transit

MEASURES RELATED TO COOPERATION BETWEEN CUSTOMS AND OTHER
AUTHORITIES ON TRADE FACILITATION AND CUSTOMS COMPLIANCE

M. Exchange and Handling of Information

MEASURES RELATED TO SPECIAL & DIFFERENTIAL TREATMENT, TECHNICAL
ASSISTANCE & CAPACITY BUILDING, CAPACITY ASSESSMENT AND OTHER
IMPLEMENTATION MATTERS

N. Implementation Mechanism
O. Regional Approaches
P. Institutional Arrangements

6. Committee on Trade and Environment, Special Session
Status

Following the 2001 WTO Ministerial Conference at Doha, the TNC established a Special Session of the
Committee on Trade and Environment (CTE) to implement the mandate in paragraph 31 of the Doha
Declaration. Paragraph 31 of the Doha Declaration includes a mandate to pursue negotiations, without
prejudging their outcome, in three areas:

i. the relationship between existing WTO rules and specific trade obligations (STOs) set out in
Multilateral Environmental Agreements (MEAs) (with the negotiations limited to the
applicability of existing WTO rules among parties to such MEAs and without prejudice to the
WTO rights of Members that are not parties to the MEAs in question);

ii. procedures for regular information exchange between MEA secretariats and relevant WTO
committees, and the criteria for granting observer status; and

iii. the reduction or, as appropriate, elimination of tariff and non-tariff barriers to trade in
environmental goods and services.

Major Issues in 2008
In 2008, the CTE in Special Session (CTESS) met both formally and informally, focusing primarily on

DDA sub-paragraph 31(iii) of the negotiating mandate. Members also had more detailed discussions
under sub-paragraph 31(i), attempting to find areas of convergence and being invited to explore whether
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there was any room for accommodation with respect to some proposals that had not garnered broad
support.

The CTESS Chairman, Ambassador Manuel Teehankee (Philippines), submitted a summary report of the
CTESS’ work to the TNC in July (TN/TE/18). The report provides for a detailed work plan under sub-
paragraph 31(iii), and calls for text-based negotiations to begin under sub-paragraphs 31(i) and 31(ii)
based on Members’ proposals. However, the CTESS’ implementation of the Chair’s plans has been
delayed due to the impasse at the July 2008 meeting of Ministers.

Regarding sub-paragraph 31(i) on the relationship between MEAs and WTO rules, a large majority of
Members, including the United States, Australia, and Argentina, have underscored the value of
experience-sharing to enhance the mutually supportive relationship of trade and environment, as well as
the importance of national coordination between trade and environment experts, and believe that these
elements should form an integral part of any outcome under sub-paragraph 31(i). These same Members
have opposed outcomes that would go beyond the sub-paragraph 31(i) and paragraph 32 mandates by
altering Members’ WTO rights and obligations (e.g., a proposal from the EU would reduce the
independence of WTO panels when deciding disputes involving environmental matters). Two new papers
were filed under this subparagraph by Norway (a proposed draft Ministerial Decision) and by the Africa
group (proposing that developing countries receive technical assistance to ensure that they implement
their MEA obligations in a WTO-compatible manner).

Regarding sub-paragraph 31(ii), discussions have progressed significantly; however, there remain a few
outstanding issues that will require further consultations (e.g., a proposal from the EU for automatic
observer status to be granted to a number of MEA Secretariats that have participated in the CTESS’
work).

Regarding sub-paragraph 31(iii), there continues to be, at this stage, a divergence of views among
Members as to which goods would ultimately fall within the mandate. Nor is there any agreement among
delegations at this stage on the particular modalities for cutting tariffs. The Chair’s proposed work plan is
without prejudice to the proposals currently on the table. As a first step, the Chair has invited Members to
submit to the Secretariat “environmental goods of interest to them identified across as many categories as
possible; and/or environmental goods identified in any requests/offers they would have made to other
Members.” The Chair has followed-up his invitation with a format for Members to use in submitting
such goods of interest, but in light of the impasse at the July Ministerial meeting, has not provided a new
timeline for receiving such new submissions, and none have been submitted.

Prospects for 2009

In 2009, the CTESS is expected to continue to move toward fulfillment of all aspects of the mandate
under Paragraph 31 of the Doha Declaration, taking into account the progress made in related negotiating
groups. Under sub-paragraph 31(i), Members are expected to rely on previous discussions of their real
world experiences in the negotiation and implementation of STOs set out in MEAs to draw conclusions
for any text-based negotiations. The United States continues to view this experience-based exchange as
the best way to explore the relationship between WTO rules and STOs contained in MEAs and maintains
that these national experiences should form the basis for an outcome in the negotiations.

Discussions under sub-paragraph 31(ii) are likely to move to text in the coming year, as many Members
feel that this is an area that is ready for progress. Several Members have also noted their interest in
exploring linkages between sub-paragraphs 31(i) and (ii), in light of the view that enhanced cooperation
between the WTO and MEA secretariats could contribute to improving both international and national
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coordination, and could further contribute to a mutually supportive relationship between trade and
environment regimes.

Finally, the CTESS is expected to remain active in discussing the importance of liberalization in both
environmental goods and services in order to secure concrete benefits associated with access to state-of-
the-art environmental technologies that promote sustainable development. The Chair’s work plan,
including the identification of environmental goods of interest, sets out a widely-supported way forward.
The United States will continue to show leadership in advancing a robust outcome in the negotiations,
including further development of an environmental goods and services agreement (EGSA), which we
proposed in November 2007 in an effort to open markets for environmental goods and advance Members’
environmental and development policies.

7. Dispute Settlement Body, Special Session
Status

Following the Doha Ministerial Conference in 2001, the Trade Negotiations Committee established the
Special Session of the Dispute Settlement Body (DSB) to fulfill the Ministerial mandate found in
paragraph 30 of the Doha Declaration which provides: “We agree to negotiations on improvements and
clarifications of the Dispute Settlement Understanding. The negotiations should be based on the work
done thus far as well as any additional proposals by Members, and aim to agree on improvements and
clarifications not later than May 2003, at which time we will take steps to ensure that the results enter into
force as soon as possible thereafter.” In July 2003, the General Council decided that: (i) the timeframe for
conclusion of the negotiations on clarifications and improvements of the Understanding on Rules and
Procedures Governing the Settlement of Disputes (DSU) be extended by one year, i.e., to aim to conclude
the work by May 2004 at the latest; (ii) this continued work will build on the work done to date, and take
into account proposals put forward by Members as well as the text put forward by the Chairman of the
Special Session of the DSB (DSB-SS); and (iii) the first meeting of the DSB-SS when it resumed its
work be devoted to a discussion of conceptual ideas. Due to complexities in negotiations, deadlines were
not met. In August 2004, the General Council decided that Members should continue work toward
clarification and improvement of the DSU, without establishing a deadline.

Major Issues in 2008

The DSB-SS met six times during 2008 in an effort to implement the Doha mandate. In previous phases
of the review of the DSU, Members had engaged in a general discussion of the issues. Following that
general discussion, Members tabled proposals to clarify or improve the DSU. Members then reviewed
each proposal submitted and requested explanations and posed questions to the Member(s) making the
proposal. Members also had an opportunity to discuss each issue raised by the various proposals.

The United States has advocated two proposals. One would expand transparency and public access to
dispute settlement proceedings. The proposal would open WTO dispute settlement proceedings to the
public as the norm and give greater public access to submissions and panel reports. In addition to open
hearings, public submissions and early public release of panel reports, the U.S. proposal calls on WTO
Members to consider rules for “amicus curiae” submissions -- submissions by non-parties to a dispute.
WTO rules currently allow such submissions, but do not provide guidelines on how they are to be
considered. Guidelines would provide a clearer roadmap for handling such submissions.

In addition, the United States and Chile submitted a proposal to help improve the effectiveness of the
WTO dispute settlement system in resolving trade disputes among Members. The joint proposal
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contained specifications aimed at giving parties to a dispute more control over the process and greater
flexibility to settle disputes. Under the present dispute settlement system, parties are encouraged to
resolve their disputes, but do not always have all the tools with which to do so. As part of this proposal,
the United States has also proposed guidance for WTO Members to provide to WTO adjudicative bodies
in three particular areas where important questions have arisen in the course of various disputes.

Prospects for 2009

In 2009, Members will continue to work to complete the review of the DSU. Members will be meeting a
number of times over the course of 2009.

8. Council for Trade-Related Aspects of Intellectual Property Rights, Special
Session

Status

With a view to completing the work started in the Council for Trade-Related Aspects of Intellectual
Property Rights (TRIPS Council) on the implementation of Article 23.4 of the Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS Agreement), Ministers agreed at the 2001 Doha
Ministerial Conference to negotiate the establishment of a multilateral system of notification and
registration of geographical indications (GIs) for wines and spirits. At the 2005 Hong Kong Ministerial
Conference, Ministers agreed to intensify their work in order to complete these negotiations within the
overall time-frame for the conclusion of the Doha negotiations. This topic is the only issue before the
Special Session of the TRIPS Council.

Major Issues in 2008

The TRIPS Council Special Session held one formal meeting in 2008 (April 29), as well as several
informal consultations. There was no significant shift, during the course of the year, in currently-held
positions among WTO Members, nor any movement towards bridging sharp differences between
competing proposals. Key positions are reflected in a 2005 WTO Secretariat document (TN/IP/W/12)
which contains a side-by-side presentation of the three proposals before the Special Session; the
Secretariat expanded upon this document in May 2007, with an addendum detailing the various
arguments and questions raised by proponents of these proposals (TN/IP/W/12/Add. 1). In a July 2008
report to the TNC (TN/IP/18), the Chairman of the TRIPS Council Special Session highlighted, in
particular, ongoing divergences with respect to participation in the multilateral register system (i.e.,
whether the system would apply to all Members or only to those opting to participate in it) and to the
nature of the legal obligations provided for in the system (i.e., the extent to which legal effects at the
domestic level determine the effect of registration of a GI for a wine or spirit in the system).

The United States, together with Argentina, Australia, Canada, Chile, Costa Rica, the Dominican
Republic, Ecuador, El Salvador, Guatemala, Honduras, Japan, Mexico, New Zealand, Nicaragua,
Paraguay, and Chinese Taipei continued to support the Joint Proposal under which Members would notify
their Gls for wines and spirits for incorporation into a register on the WTO website. During 2008, the
Republic of Korea and the Republic of South Africa formally associated themselves as co-sponsors of the
Joint Proposal. Several Joint Proposal co-sponsors have submitted a Draft TRIPS Council Decision on
the Establishment of a Multilateral System of Notification and Registration of Geographical Indications
for Wines and Spirits to the Special Session to set out clearly in draft legal form, a means by which
Members could implement the mandate from paragraph 18 of the Doha Ministerial Declaration and
Article 23.4 of the TRIPS Agreement. Members choosing to use the system would agree to consult the
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system when making any decisions under their domestic laws related to GIs or, in some cases,
trademarks. Implementation of this proposal would not impose any additional obligations — with regard
to GIs — on Members that chose not to participate nor would it place undue burdens on the WTO
Secretariat.

The EU together with a number of other Members continued to support their alternative proposal for a
binding, multilateral system for the notification and registration of GIs for wines and spirits. The current
EU position is reflected in a June 2005 document in the form of draft legal text that combines two
proposals: the multilateral GI register for wines and spirits and an amendment to the TRIPS Agreement to
extend Article 23-level GI protection to products beyond wines and spirits. The effect of this proposal
would be to expand the scope of the negotiations to all GI products and to propose that any GI notified to
the EU’s proposed register would be automatically protected as a GI throughout the world with very few
permissible grounds for objection. In addition, the notified GI would be presumed valid against a
competing rightholder, including a prior rightholder. Essentially, the system proposed by the EU could,
as a practical matter, enable one Member to mandate GI protection in another Member simply by
notifying that GI to the system. Such a proposal would negatively affect pre-existing trademark rights, as
well as investments in generic food terms, and would directly contradict the principle of territoriality with
respect to intellectual property in favor of a system based upon the unilateral and extraterritorial
application of domestic law and national intellectual property regimes. While the EU has informally
indicated possible modifications to its June 2005 proposals, these have not been presented formally within
the negotiations.

A third proposal, from Hong Kong China, remains on the table, although it was not actively discussed
during 2008.

Prospects for 2009

The United States will aggressively pursue additional support for the Joint Proposal in the coming year,
and will seek a more flexible and pragmatic approach on the part of the EU, so that the negotiations can
be completed.

9. Committee on Trade and Development, Special Session
Status

The Special Session of the Committee on Trade and Development (CTD-SS) was established by the TNC
in February 2002, to fulfill the Doha Round mandate to review all special and differential treatment
(S&D) provisions “with a view to strengthening them and making them more precise, effective and
operational.” Under existing S&D provisions, Members provide developing country Members with
technical assistance and transitional arrangements toward implementation of the WTO Agreement. S&D
provisions also enable Members to provide developing country Members with better-than-MFN access to
markets.

As part of the S&D review, developing countries Members have submitted 88 proposals to augment
existing S&D provisions in the WTO agreement. Following intensive negotiations in 2002 and 2003, the
CTD-SS agreed ad referendum on nearly a third of those proposals for consideration at the Fifth
Ministerial Conference in Cancun, Mexico in 2003. Due to the breakdown of the DDA negotiations,
these proposals were not adopted at Cancun. Since Cancun, WTO Members have taken no action to
adopt them, and in November 2005, the Africa Group submitted a paper to the CTD-SS repudiating the
agreed texts of these proposals. In 2004 and early 2005, the focus of the CTD-SS shifted to discussions
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on new approaches to address the mandate more effectively, and reflected a desire to find a more
productive approach than that associated with the specific proposals that individual Members or groups
tabled. Despite extensive discussions, Members were unable to reach agreement on an alternative
framework for approaching the mandate of the CTD-SS.

Leading up to the 2005 Hong Kong Ministerial, Members focused in the CTD-SS on five S&D proposals
put forth by the LDC Members. These included proposals on: access to WTO waivers; coherence; duty-
free and quota-free treatment (DFQF) for LDC Members; Trade Related Investment Measures (TRIMS);
and flexibility for LDC Members that have difficulty implementing their WTO obligations. At the Hong
Kong Ministerial Conference, Members reached agreement in these five areas. The decisions on these
proposals are contained in Annex F of the Hong Kong Ministerial Declaration.

Major Issues in 2008

Following the Hong Kong Ministerial, the CTD-SS conducted a thorough “accounting” of the remaining
agreement-specific proposals. Though the number of proposals had been reduced considerably since their
introduction in 2002 and 2003, divergences among Members’ positions on the remaining proposals were
quite wide. In 2008, the Chairman of the CTD-SS continued to work closely with the Chairs of the other
negotiating groups and Committees to which the proposals had been referred due to their technical
complexity. The Chairs reported that there has been very little development on these proposals.
However, some of the Chairs of the negotiating bodies indicated that a number of the issues raised in the
proposals form an integral part of the ongoing negotiations. In addition, there are a number of bodies in
which discussions on the proposals are continuing on the basis of revised language tabled by the
proponents.

With respect to the remaining proposals still under consideration in the CTD-SS, Members have
continued to focus their text-based discussions on seven of the 16 remaining Agreement-specific
proposals. These proposals cover issues relating to Article 10.2 of the Agreement on Sanitary and
Phytosanitary Measures (SPS Agreement), Article 10.3 of the SPS Agreement and Article 3.5 of the
Agreement on Import Licensing. At the request of the proponents, work relating to Article XVIII of the
GATT has been put on hold while they consider revising the language of the proposal. No consensus on
these proposals emerged during the discussions in 2008. The nine remaining Agreement-specific
proposals that have been set aside at the instruction of the Chair will not be addressed until new ideas or
new language is tabled.

The Hong Kong Declaration directs the CTD-SS to “resume work on all other outstanding issues,
including the cross-cutting issues, the Monitoring Mechanism and the architecture of WTO rules.” In
2008, the possible elements of a Monitoring Mechanism continued to be discussed. During formal and
informal meetings, Members have continued to emphasize the need for the mechanism to be simple,
practical and forward looking. There continues to be disagreement as to whether the mechanism requires
a new bureaucratic structure to function and whether the scope of the mechanism should be broadened to
include monitoring the implementation and effectiveness of special and differential provisions.

Prospects for 2009

In 2009, work will continue on the remaining S&D proposals and on the underlying issues inherent in
them. As in 2008, much of the practical work on S&D in 2009 is likely to take place in the other
Negotiating Groups, for example the Negotiating Groups on Agriculture, Non-Agricultural Market
Access, Services, and Trade Facilitation. However, it is also likely that discussions will continue in the
CTD-SS toward a mechanism to monitor implementation of S&D provisions and other cross-cutting
issues.

II. The World Trade Organization | 23



C. Work Programs Established in the Doha Development Agenda

1. Working Group on Trade, Debt, and Finance
Status

Ministers at the 2001 Doha Ministerial Conference established the mandate for the Working Group on
Trade, Debt, and Finance (WGTDF). Ministers instructed the WGTDF to examine the relationship
between trade, debt, and finance, and to examine and make recommendations on possible steps, within
the mandate and competence of the WTO, to enhance the capacity of the multilateral trading system to
contribute to a durable solution to the problem of external indebtedness of developing and least-developed
country Members. Ministers further instructed the WGTDF to consider possible steps to strengthen the
coherence of international trade and financial policies, with a view to safeguarding the multilateral trading
system from the effects of financial and monetary instability.

Major Issues in 2008

The WGTDF held two formal meetings in 2008. The first meeting was held in July 2008. During this
meeting, Members raised issues for discussion relating to the general availability of trade finance, the
impact of the full implementation of Basel II bank requirements on the availability of trade finance for
developing countries, and the effect of new indebtedness of poor developing countries on their ability to
participate in trade. The Members also discussed a paper prepared by the WTO Secretariat that
summarized a WTO-hosted expert group meeting on trade finance.

The second meeting was held in November 2008. During this meeting, Members discussed the
submissions made by Brazil and Hong Kong China, a representative from the Secretariat of the Basel
Committee on Banking Supervision made a presentation on certain important implications of the Basel 11
framework for trade financing, and the WTO Secretariat debriefed the Working Group on the outcome of
the second meeting of the Expert Group on Trade Finance convened by the WTO in November.

Prospects for 2009

In 2009, the WGTDF will examine its mandate concerning the relationship between trade, debt, and
finance, and may make recommendations on possible steps that might be taken within the mandate and
competence of the WTO to enhance the capacity of the multilateral trading system to contribute to a
durable solution to the problem of external indebtedness of developing and LDC Members.

2. Working Group on Trade and Transfer of Technology
Status

During the 2001 Doha Ministerial Conference, WTO Ministers agreed to an “examination... of the
relationship between trade and transfer of technology, and of any possible recommendations on steps that
might be taken within the mandate of the WTO to increase flows of technology to developing countries.”
In fulfillment of that mandate, the TNC established the Working Group on Trade and Transfer of
Technology (WGTTT), under the auspices of the General Council, which would report on its progress to
the 2003 Ministerial Conference at Cancun. At that meeting, the WGTTT’s mandate was extended.
During the 2005 Hong Kong Ministerial Conference, WTO Ministers recognized “the relevance of the
relationship between trade and transfer of technology” and further agreed that, “building on the work
carried out to date, this work shall continue on the basis of the mandate contained in paragraph 37 of the
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Doha Ministerial Declaration.” Members have not reached consensus on any recommendations. The
WGTTT met four times in 2008, continuing its work under the Doha Ministerial mandate to examine the
relationship between trade and the transfer of technology.

Major Issues in 2008

In the period since the Doha Ministerial, the WGTTT has considered submissions from the Secretariat,
WTO Members, other WTO bodies, and other inter-governmental organizations.

In 2003, a group of developing country Members, led by India and Pakistan, circulated a paper entitled
“Possible Recommendations on Steps that Might be Taken within the Mandate of the WTO to Increase
Flows of Technology to Developing Countries.” The United States and several other Members have
objected to much of the analysis in this paper, which suggested that some WTO agreements were
hindering the transfer of technology. In particular, the United States and other Members expressed the
strong view that effective intellectual property rights protections under the TRIPS Agreement promotes
the transfer of technology by private firms, rather than hindering such transfer, as the paper suggested.

During discussions in the WGTTT, the United States and other Members consistently argued that market-
based trade and investment are the most efficient means of promoting technology transfer, and that
governments should generally not mandate the transfer of technology. The United States has also argued
that the contribution of commerce to technology transfer reinforces the case for continued trade and
investment liberalization. The United States and other Members suggested that developing country
Members take steps to enhance their ability to absorb foreign technologies and described how technical
assistance could promote technology transfer and absorption. Finally, the United States and other
Members expressed the view that many of the issues raised might be addressed more effectively in the
WTO or other multilateral bodies with expertise on the particular subject matter.

During 2008, the working group continued its discussion on the basis of presentations by Members and
outside bodies on their experience and research regarding technology transfer, and on the basis of
proposals by Members. In March, the World Bank presented its 2008 Global Economic Prospects Report
which drew four broad conclusions. These conclusions are largely consistent with the view of the United
States. First, technological progress in general in developing countries has outpaced that of high-income
countries, due to increasing adaptation of technologies. In contrast, however, high-income countries
remain the drivers of new technologies. Second, the pace of technology diffusion has increased rapidly.
Third, issues such as trade, foreign direct investment (FDI), direct access to information, and exports are
all important drivers of technology transfer. The World Bank Report indicates that lowering tariffs on
intermediate inputs drives productivity and increased competition from imports spurs advances. Finally,
factors such as the macroeconomic environment, the structure of the financial sector and the regulatory
environment, and technological literacy/education all affect a country’s ability to absorb new
technologies.

In mid-2008, India, Pakistan, and the Philippines returned to the discussion of their proposal for “Steps
that Might be Taken within the Mandate of the WTO to Increase Flows of Technology to Developing
Countries” originally presented in October 2005. During 2008, these Members focused on their ideas for
improving the WTO web site to facilitate research on technology transfer programs, and to set up a page
for Members to post information about technological needs which could be accessed by the private sector.
The United States and other Members have expressed appreciation for the constructive ideas being
advanced by the proponents and are continuing to explore the feasibility of some of these ideas.
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Prospects for 2009

As of December 2008, no WGTTT meetings have been scheduled in 2009. It is expected that, in
response to a request from the Chairman of the Group, developing country Members will make
presentations of their national experience with technology transfer, and that the group will continue its
examination of issues raised in the October 2005 India/Pakistan/Philippines paper.

3. Work Program on Electronic Commerce
Status

Pursuant to the Hong Kong Ministerial Declaration, Members continue to explore ways to advance the
Work Program on Electronic Commerce. To that end, Members are considering development-related
issues and the trade treatment, inter alia, of electronically delivered software. In addition, the moratorium
on imposing customs duties on electronic transmission, first agreed to in 1998, continues until the next
Ministerial Conference.

Since 2001, the Work Program on Electronic Commerce has held several dedicated discussions under the
auspices of the General Council. These informal discussions examined cross-cutting issues that the
various sub-bodies of the General Council identified as affecting two or more of the various WTO legal
instruments. The most controversial cross-cutting issue has been whether to classify electronically-
delivered products (e.g., software, music and video) as a good or a service. Resolution of that issue has
not been reached, but Members may examine it more thoroughly in the coming year.

Major Issues in 2008

The Work Program on Electronic Commerce remains an item in the Doha mandate. There have been no
follow-up dedicated discussions since the meeting in November 2005 during which Members examined
two issues raised by the United States — the trade treatment of electronically delivered software and the
customs duties moratorium on electronically transmitted products. No sessions of the Work Program
were held in 2007. Electronic Commerce issues did figure prominently, however, in the symposium held
in February 2008 to mark the tenth anniversary of the Basic Telecommunications Agreement. Many
presenters at this symposium focused on the developmental benefits that competitive telecommunications
markets brought, particularly relating to Internet-enabled applications.

Prospects for 2009

The United States remains committed to advancing meaningful trade policies that promote the growth of
electronic commerce. Indeed, the focus of work in all negotiating groups has been to advance market
openings in key information technology product and service sectors. Market access for these products
and services will further encourage the expansion of electronic commerce. The United States continues to
support extending the current practice of not imposing customs duties on electronic transmissions and is
in the process of examining ways to make the moratorium permanent and binding in the future.
Furthermore, the United States will work to focus Members’ attention on the growing importance of
maintaining a liberal trade environment for electronically-delivered software and other digitally-delivered
products. Depending on progress in the overall Doha Round in 2009, Members would renew their efforts
under the Work Program to work toward those objectives.
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D. General Council Activities
Status

The WTO General Council is the highest-level decision-making body in the WTO that meets on a regular
basis during the year. It exercises all of the authority of the Ministerial Conference, which is required to
meet no less than once every two years.

Only the Ministerial Conference and the General Council have the authority to adopt authoritative
interpretations of the WTO Agreements, submit amendments to the Agreements for consideration by
Members, and grant waivers of obligations. The General Council or the Ministerial Conference must
approve the terms for all accessions to the WTO. Technically, both the Dispute Settlement Body (DSB)
and the Trade Policy Review Body (TPRB) are General Council meetings that are convened for the
purpose of discharging the responsibilities of the DSB and TPRB, respectively.

Four major bodies report directly to the General Council: the Council for Trade in Goods, the Council for
Trade in Services, the Council for Trade-Related Aspects of Intellectual Property Rights, and the Trade
Negotiations Committee (TNC). In addition, the Committee on Trade and Environment, the Committee
on Trade and Development, the Committee on Balance of Payments Restrictions, the Committee on
Budget, Finance and Administration, and the Committee on Regional Trade Agreements report directly to
the General Council. The Working Groups established at the First Ministerial Conference in Singapore in
1996 to examine investment, trade and competition policy, and transparency in government procurement
also report directly to the General Council, although these groups have been inactive since the Cancun
Ministerial Conference in 2003. A number of subsidiary bodies report to the General Council through the
Council for Trade in Goods or the Council for Trade in Services. The Doha Ministerial Declaration
approved a number of new work programs and working groups which have been given mandates to report
to the General Council, such as the Working Group on Trade, Debt, and Finance and the Working Group
on Trade and Transfer of Technology. These mandates are part of DDA and their work is reviewed in the
Working Group on Trade, Debt, and Finance and Working Group on Trade and Transfer of Technology
sub-sections of Section C.

The General Council uses both formal and informal processes to conduct the business of the WTO.
Informal groupings, which generally include the United States, play an important role in consensus-
building. Throughout 2008, the Chairman of the General Council, together with the Director General,
conducted extensive informal consultations with both the Heads of Delegation of the entire WTO
Membership and a wide variety of smaller groupings. These consultations were convened with a view
towards making progress on the core issues in the DDA, as well as towards resolving outstanding issues
on the General Council’s agenda. In 2008, the main focus of work in the DDA negotiations was in the
individual negotiating groups and reports on those groups are set out in other sections of this chapter.

Major Issues in 2008

Ambassador Bruce Gosper of Australia served as Chairman of the General Council in 2008. In addition
to work on the DDA, activities of the General Council in 2008 included:

Accessions: Capping over 13 years of work, the General Council approved the terms of accession for

Ukraine in February 2008. (See section on Accessions.) The General Council also approved a request
from Equatorial Guinea to initiate accession negotiations.
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China Transitional Review Mechanism: In December, the General Council concluded its seventh annual
review of China’s implementation of the commitments that China made in its Protocol of Accession. The
United States and other Members commented on China’s progress as a WTO Member, while also raising
concerns in areas such as intellectual property rights enforcement, and urged China to make further
progress toward the institutionalization of market mechanisms, fairness, transparency, and predictability
in its trade regime

Bananas: During 2008, the General Council considered complaints from several banana-producing Latin
American Members regarding the effect of enlargement and tariffication of quotas under the EU banana
regime and the EU’s non-recognition of negotiating rights under Articles XXIV:6 and XXVIII of the
GATT 1994. This issue remains unresolved.

Waivers of Obligations: The General Council approved a request from the EU for a waiver concerning
the application of the European Union Autonomous Preferential Treatment to Moldova and from Senegal
providing a waiver from the provisions on minimum values of the Customs Valuation Agreement until 30
June 2009. The General Council also adopted waivers for the Harmonized System 1996 changes to WTO
schedules of tariff concessions for Argentina and Panama. Annex II contains a detailed list of Article IX
waivers currently in force.

Prospects for 2009

The General Council is expected to be more active in 2009 as Members endeavor to bring the DDA
negotiation to its concluding phase. In addition to its management of the WTO and oversight of
implementation of the WTO Agreements, the General Council will continue to closely monitor work on
all aspects of the DDA negotiations.

E. Council for Trade in Goods
Status

The WTO Council for Trade in Goods (CTG) oversees the activities of 12 committees (Agriculture,
Antidumping Practices, Customs Valuation, Import Licensing Procedures, Information Technology,
Market Access, Rules of Origin, Safeguards, Sanitary and Phytosanitary Measures, Subsidies and
Countervailing Measures, Technical Barriers to Trade, and Trade-related Investment Measures (TRIMS))
and the Working Party on State Trading Enterprises.

The CTG is the forum for discussing issues and decisions which may ultimately require the attention of
the General Council for resolution or a higher-level discussion, and for putting issues in a broader context
of the rules and disciplines that apply to trade in goods. The use of the GATT 1994 Article IX waiver
provisions, for example, is considered in the CTG and the CTG gave initial approval to waivers for trade
preferences granted to ACP countries and the Caribbean Basin Initiative (CBI) countries by the EU and
the United States, respectively.

Major Issues in 2008

In 2008, the CTG held four formal meetings, in March, May, July, and November. As the central
oversight body in the WTO for all agreements related to trade in goods, the CTG devoted its attention
primarily to providing formal approval of decisions and recommendations proposed by its subsidiary
bodies. The CTG also served as a forum for airing initial complaints regarding actions that individual
Members had taken with respect to the operation of goods-related WTO Agreements. Many of these
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complaints were resolved through consultation. In addition, three major issues were debated extensively
in the CTG in 2008:

Waivers: The CTG approved several requests for waivers, including those related to the implementation
of the Harmonized Tariff System and renegotiation of tariff schedules, and the EU’s request for a waiver
concerning the application of the European Union Autonomous Preferential Treatment to Moldova. In
addition, the CTG took up waiver requests for which discussions are continuing: the United States’
request concerning the African Growth and Opportunity Act (AGOA), Caribbean Basin Economic
Recovery Act (CBERA) and Andean Trade Promotion Act (ATPA); the EU’s request for an extension of
its ACP banana tariff rate quota; and Senegal’s request for an extension of its waiver for continued use of
minimum values for customs valuation purposes.

China Transitional Review: On November 18, the CTG conducted the seventh annual Transitional
Review Mechanism (TRM) review of China, as mandated by the Protocol on the Accession of the
People’s Republic of China to the WTO. China supplied the CTG with information and answered
questions that Members posed, and the CTG reviewed the TRM reports of CTG subsidiary bodies. (See
Chapter III Section E on China for a more detailed discussion of China’s implementation of WTO
commitments.)

Textiles: The CTG met several times to review a proposal by small exporting Members, including
Turkey, to find ways to assist them with post-Agreement on Textiles and Clothing (ATC) adjustment
problems. These Members argued that the elimination of quotas resulted in a disastrous loss of market
share from small suppliers to the large exporters such as China and India. They asked that the CTG study
this adjustment issue with a view to adopting proposals to ease the transition. These proposals were
blocked by the large exporting Members, such as China and India. They argued that 40 years of textile
restraints were long enough and it was necessary for this sector to return to normal trade rules. China and
India contended that any attempt to ease the transition to a quota-free environment would perpetuate the
distortions which had characterized this sector for so long.

Prospects for 2009

The CTG will continue to be the focal point for discussing agreements in the WTO dealing with trade in
goods. Post-ATC adjustment and the outstanding waiver requests will be prominent issues on the
agenda.

1. Committee on Agriculture
Status

The WTO Committee on Agriculture (the Agriculture Committee) oversees the implementation of the
Agreement on Agriculture (the Agriculture Agreement) and provides a forum for Members to consult on
matters related to provisions of the Agreement. In many cases, the Agriculture Committee resolves
problems on implementation, permitting Members to avoid invoking lengthy dispute settlement
procedures. The Committee also has responsibility for monitoring the possible negative effects of
agricultural reform on least developed countries (LDCs) and net food-importing developing country
(NFIDC) Members.

Since its inception, the Agriculture Committee has proven to be a vital instrument for the United States to

monitor and enforce agricultural trade commitments that were undertaken by other Members in the
Uruguay Round. Members agreed to provide annual notifications of progress in meeting their
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commitments in agriculture and the Committee has met frequently to review the notifications and monitor
activities of Members to ensure that trading partners honor their commitments.

Under the watchful eye of the Committee, Members have, for the most part, complied with the
agricultural commitments that they undertook as WTO Members. However, there have been important
exceptions where other Members’ agricultural policies have adversely affected U.S. agricultural trade
interests. In these situations, the Committee has frequently served as an indispensable tool for resolving
conflicts before they become formal WTO disputes.

Major Issues in 2008

The Agriculture Committee held three formal meetings in March, September, and December 2008 to
review progress on the implementation of commitments negotiated in the Uruguay Round. At the
meetings, Members undertook reviews based on notifications by Members in the areas of market access,
domestic support, export subsidies, export prohibitions and restrictions, and general matters relevant to
the implementation of commitments.

In total, 28 notifications were subject to review during 2008. The United States participated actively in
the review process and raised specific issues concerning the operation of Members’ agricultural policies.
The Committee proved to be an effective forum for raising issues relevant to the implementation of
Members’ commitments. For example, the United States used the review process to raise concerns about
Nigeria’s import bans on certain agricultural products and its use of reference prices for custom valuation
purposes instead of actual declared values. Subsequently, Nigeria eliminated several import bans, though
not all, and additionally reduced tariffs on several products, including some of interest to U.S. exporters.
The United States also raised concerns about Switzerland’s domestic purchase requirement for bovine
semen and asked for an explanation of how Pakistan’s administered price system for wheat functions. In
addition, the United States used the review process to state its support for questions from Argentina and
Australia requesting the European Union to propose multilateral negotiations to establish the bound
Aggregate Measurement of Support (AMS) level corresponding to the actual number of EU Member
States since its enlargement. The United States also used the review process to request that the European
Union notify food assistance provided by Member States.

The United States also raised questions concerning elements of domestic support programs used by
Albania, Armenia, Canada, Japan, and Taiwan.

During 2008, the Agriculture Committee addressed a number of other agricultural implementation-related
issues, such as: (1) development of internationally-agreed disciplines to govern the provision of export
credits, export credit guarantees, or insurance programs pursuant to Article 10.2 of the Agriculture
Agreement, taking into account the effect of such disciplines on NFIDCs; (2) review of Members’
notifications on tariff-rate quotas (TRQs) in accordance with the General Council’s decision’ regarding
the administration of TRQ regimes in a transparent, equitable, and non-discriminatory manner; (3) annual
monitoring of the Marrakesh NFIDC decision on food aid of April 15, 1994; and (4) annual consultations,
under Article 18.5 of the Agriculture Agreement, concerning Members’ participation in the normal
growth of world trade in agricultural products within the framework of commitments on export subsidies.

Also during 2008, the Committee conducted the seventh annual Transitional Review Mechanism for
China, which is required under the protocol for China’s accession to the WTO. The United States asked
about China’s domestic support for its pork industry, VAT exemptions, export VAT rebates, and
administration of its TRQ regime for bulk agricultural commodities.

Y WT/L/384 General Council - Implementation-Related Issues and Concerns - Decision of 15 December 2000.
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Prospects for 2009

The United States will continue to make full use of the Agriculture Committee to ensure transparency
through timely notification by Members and to enhance enforcement of Uruguay Round commitments as
they relate to export subsidies, market access, domestic support, or any other trade-distorting practices by
WTO Members. In addition, the Committee will continue to monitor and analyze the impact of the
possible negative effects of the reform process on LDCs and NFIDCs in accordance with the Agriculture
Agreement.

2. Committee on Market Access
Status

In January 1995, WTO Members established the Committee on Market Access (MA Committee),
consolidating the work under the GATT system of the Committee on Tariff Concessions and the
Technical Group on Quantitative Restrictions and other Non-Tariff Measures. The MA Committee
supervises the implementation of concessions on tariffs and non-tariff measures where not explicitly
covered by another WTO body, and is responsible for verification of new concessions on market access in
the goods area. The Committee reports to the Council on Trade in Goods.

Major Issues in 2008

The MA Committee held two informal sessions followed by formal meetings in April and October 2008
to discuss the following topics: (1) the ongoing multilateral review of WTO schedules of Members’ tariff
concessions to accommodate updates to the Harmonized System (HS) 2002 tariff nomenclature and any
other tariff modifications; (2) the WTO Integrated Data Base (IDB); and (3) finalizing consolidated
schedules of WTO tariff concessions in HS 2002 and 2007 nomenclature. The Committee also conducted
its seventh annual Transitional Review of China’s implementation of its WTO accession commitments.

Updates to the HS nomenclature: The MA Committee examines issues related to the transposition and
renegotiation of the schedules of certain Members that adopted the HS in the years following its
introduction on January 1, 1988. Since then, the HS nomenclature has been modified by the World
Customs Organization in 1996, 2002, and 2007. Using agreed examination procedures, WTO Members
have the right to object to any proposed nomenclature change that affects the level of another Member’s
tariff rates on bound items on grounds that the new nomenclature (as well as any increase in tariff levels
for an item above existing bindings) represents a modification of the tariff concession. Members may
pursue unresolved objections under GATT 1994 Article XXVIIIl. The majority of Members have
completed the process of implementing HS 1996 changes, but Argentina and Panama continue to require
waivers, and additional information is needed from Venezuela in order to finalize certification of its
HS1996 documentation.

In 2005, the MA Committee agreed to new procedures using the Consolidated Schedule of Tariff
Concessions (CTS) database and assistance from the Secretariat for the introduction into Members’
schedules and verification of the 373 amendments to HS nomenclature that took effect on January 1, 2002
(HS 2002). Work on this conversion to HS 2002, which is essential to laying the technical groundwork
for analyzing the tariff implications of the DDA negotiations, continued throughout 2008.

In January 2007, the HS 2007 documentation was circulated to the WTO Membership, including the

procedures and layout for the transposition from tariff schedules in HS 2002 to HS 2007. The Committee
began discussions of the process of the transposition of Members’ schedules to HS 2007. At the
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Committee’s meeting in October 2008, the Secretariat reported that it had not yet begun work on the HS
2007 transposition, due to the ongoing review, verification, and certification process for the HS2002
transpositions, as well as heavy Secretariat workload on the DDA negotiations.

Integrated Data Base (IDB): The MA Committee addressed issues concerning the IDB, which is updated
annually with information on the tariffs, trade data, and non-tariff measures maintained by WTO
Members. Members are required to provide this information as a result of a General Council Decision
adopted in July 1997. The United States continues to take an active role in pressing for a more relevant
database structure with the aim of improving the trade and tariff data supplied by WTO Members. As a
result, participation has continued to improve, although as of October 2008, the following Members had
not yet submitted tariff and trade information to the IDB: Cambodia, Cape Verde, Central African
Republic, Chad, Democratic Republic of the Congo, Guinea Bissau, Haiti, Mozambique, Saudi Arabia,
and Vietnam.

Consolidated Schedule of Tariff Concessions (CTS): The MA Committee continued work on
implementing an electronic structure for tariff and trade data. The CTS includes: tariff bindings for each
WTO Member that reflect Uruguay Round tariff concessions; HS 1996 and 2002 updates to tariff
nomenclature and bindings; and any other modifications to the WTO schedule (e.g., participation in the
Information Technology Agreement). The database also includes agricultural support tables. The CTS
has been linked to the IDB and serves as the vehicle for conducting the DDA negotiations in agriculture
and non-agricultural market access.

China Transitional Review: In October 2008, the MA Committee conducted its sixth annual review of
China’s implementation of its WTO commitments on market access. The United States, with support
from other WTO Members, raised questions and concerns regarding China’s implementation in the areas
of export quotas on raw materials and value-added tax exemptions.

Prospects for 2009

The ongoing work program of the MA Committee, while highly technical, will ensure that all WTO
Members’ schedules are up-to-date and available in electronic spreadsheet format. The Committee will
continue to explore technical assistance needs related to data submissions and to finalize Members’
amended schedules based on the HS 2002 revision. In addition, the Committee will continue to organize
and begin conducting the conversion of Members’ schedules to HS 2007.

3. Committee on the Application of Sanitary and Phytosanitary Measures
Status

The Committee on the Application of Sanitary and Phytosanitary Measures (the SPS Committee)
provides a forum for the implementation and administration of the Agreement on the Application of
Sanitary and Phytosanitary Measures (the SPS Agreement), consultation on Members’ existing and
proposed SPS measures, technical assistance, other informational exchanges, and the participation of the
international standard setting bodies recognized in the SPS Agreement. These international standard
setting bodies are: for food, the Codex Alimentarius Commission (Codex); for animal health, the World
Organization for Animal Health (OIE); and for plant health, the International Plant Protection Convention
(IPPC).

The SPS Committee also discusses specific provisions of the SPS Agreement. These discussions provide
an opportunity to develop procedures to assist Members in meeting specific SPS obligations. For
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example, the SPS Committee has issued procedures or guidelines regarding: notification of SPS
measures; the “consistency” provisions under Article 5.5 of the SPS Agreement; equivalence;
transparency regarding the provisions for special and differential treatment; and regionalization.

Participation in the SPS Committee, which operates by consensus, is open to all WTO Members.
Governments engaged in negotiating their accession to the WTO may attend Committee meetings as
observers. In addition, representatives from a number of international organizations attend Committee
meetings as observers on an ad hoc, meeting by meeting basis, including: the Food and Agriculture
Organization (FAO); the World Health Organization (WHO); the Codex; the IPPC; the OIE; the
International Trade Center; the Inter-American Institute for Cooperation on Agriculture (IICA), and the
World Bank.

Major Issues in 2008

In 2008, the SPS Committee held meetings in April, June, and October. In these meetings, Members
exchanged views regarding the implementation of SPS Agreement provisions regarding transparency,
equivalence, and regionalization, including Members providing information on their efforts to declare
areas of their country free from specified pests and diseases.

The United States views these exchanges as positive developments as they demonstrate a growing
familiarity with the provisions of the SPS Agreement and increased recognition of the value of the SPS
Committee as a forum for the Members to discuss SPS-related trade issues. Many Members, including
the United States, utilized these meetings to raise concerns regarding new and existing SPS measures of
other Members. In 2008, the United States raised a number of concerns with measures imposed by other
Members, including India’s avian influenza restrictions, Japan’s maximum residue limit enforcement
policies, the EU ban on the use of pathogen reduction treatments on imported poultry meat, and Taiwan’s
ban on the use of the growth additive, ractopamine, in swine. Further, the United States, with a view to
transparency, informed the SPS Committee of various U.S. measures, both new and proposed, such as the
U.S. Food and Drug Administration’s proposed Food Protection Plan.

Bovine Spongiform Encephalopathy (BSE): During the April, June, and October meetings, Members
were encouraged to resume trade in U.S. beef and beef products based on OIE guidelines. At various
times, the United States, the EU, and the OIE made floor interventions to emphasize this point. In April,
the United States acknowledged the recognition of certain Members, including Barbados, Indonesia, and
the Philippines, that the United States has qualified as a Controlled Risk Country for BSE by the OIE.

Avian Influenza: Various Members raised concerns during SPS Committee meetings with certain
Members’ measures that do not appear to comply with OIE guidelines for avian influenza. The United
States remains particularly concerned when measures are imposed when outbreaks of low pathogenic
avian influenza are notified to the OIE despite OIE guidance that bans are only to be imposed in instances
of a high pathogenic outbreak.

China’s Transitional Review Mechanism: The United States and the EU submitted questions for the SPS
Committee’s seventh review of China’s implementation of its WTO obligations as provided for in
China’s WTO Accession Protocol. The United States asked questions regarding China’s BSE
restrictions, requested information on the status of revision to China’s sampling plans and microbiological
criteria for food-born pathogens, and expressed concerns that China had banned ractopamine without
conducting a risk assessment. The United States also raised its concern that China’s import bans related
to low pathogenic avian influenza, which adversely affect the states of Arkansas and Virginia, do not
appear to comply with OIE guidelines. Finally, the United States asked how China plans to boost its food
safety regulations, especially with regard to the recent melamine-related problems, and whether such
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regulations would be notified to the WTO in accordance with the SPS Agreement. China responded
orally to questions and concerns raised by Members during the review and restated its commitment to
implement fully the provisions of the SPS Agreement.

Regionalization: The SPS Committee finalized a decision on guidelines for the implementation of
regionalization by Members. Regionalization is the process by which a Member recognizes the existence
of regions of a trading partner’s country that are disease-free or pest-free (or that at least have a lower
disease or pest incidence than other regions). Regionalization can be an effective means to reduce
restrictions on trade due to animal or plant health concerns by ensuring that Members do not go farther
than necessary to achieve their appropriate level of protection. In many cases, country-wide import
prohibitions can be reduced to state or county-wide prohibitions, depending on the characteristics of the
pest or disease at issue as well as other factors. The Committee decision encourages Members to develop
transparent processes for regionalization decisions, including the publication of the relevant regulations.

As evidence of the United States’ support for the implementation of the regionalization provisions of the
Agreement, this year the United States reported its recent recognition of 20 municipalities in Brazil as
being free of the South American cucurbit fly, a major pest of melons. This recognition acknowledges
that Brazil has instituted appropriate measures to create areas free of cucurbit fruit fly, consistent with
international standards, and certified these regions as pest-free. The U.S. recognition process was done
through a streamlined procedure for evaluating imported fruit and vegetables, as notified in
G/SPS/N/USA/1307 and addenda.

Technical Assistance: The United States presented an update to document G/SPS/GEN/181 on SPS trade
capacity building efforts to document that between June 2006 and May 2008 the United States sponsored
420 SPS technical assistance projects in 124 developing countries. At the Committee’s June meeting, the
representatives of Chinese Taipei and the Dominican Republic thanked the United States for the technical
assistance provided to them during that Committee meeting.

Notifications: Because it is critical for trading partners to know and understand each other’s laws, the
SPS notification process, with the Committee’s consistent encouragement, is becoming an increasingly
important mechanism in the facilitation of international trade. The process also provides a means for
Members to report on determinations of equivalence and special and differential treatment. The United
States made 270 SPS notifications to the WTO Secretariat in 2008 and submitted comments on 119 SPS
measures notified by other Members.

Private and Commercial Standards: In October, the Committee established a working group to discuss
private standards and their possible effects on international trade. The working group consists of the 30
Members that responded to the Secretariat’s July questionnaire on this issue. As a participant in the
working group, the United States plans to monitor the working group’s activities closely. The working
group will begin by collecting specific examples of where private SPS-related standards may have had an
impact on a country’s ability to export products. The Secretariat plans to distribute a questionnaire in
February 2009 to solicit specific examples for the working group’s review with responses due the
following June. The working group will report regularly to the Committee on its progress.

Prospects for 2009
The SPS Committee will hold three meetings in 2009 with informal sessions anticipated to be held in
advance of each meeting. The Committee has a standing agenda for meetings that can be amended to

accommodate new or special issues. The SPS Committee will continue to monitor Members’
implementation activities and the discussion of specific trade concerns will continue to be an important
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part of the Committee’s activities, including exchanges on BSE, Al, food safety measures, and technical
assistance.

In 2009, the Committee will undertake the Third Review of the Operation and Implementation of the SPS
Agreement consistent with the Doha Declaration commitment to undertake such reviews at least every
four years. The United States anticipates that the SPS Committee will also focus on furthering priorities
identified in the second review, including the issuance of guidance regarding ad hoc consultations under
Article 12.2 of the Agreement, and the provision of technical assistance and special and differential
treatment. Finally, the Committee will continue to monitor the use and development of international
standards, guidelines, and recommendations by Codex, OIE, and IPPC. A working group of the SPS
Committee will also discuss the proliferation of private and commercial standards.

4, Committee on Trade-Related Investment Measures
Status

The Agreement on Trade-Related Investment Measures (the TRIMS Agreement), which entered into
force with the establishment of the WTO in 1995, prohibits investment measures that are inconsistent
with national treatment obligations under Article I11:4 of the GATT 1994 and reinforces the prohibitions
on quantitative restrictions set out in Article XI:1 of the GATT 1994. The TRIMS Agreement requires
the elimination of certain measures imposing requirements on, or linking advantages to, certain actions of
foreign investors, such as measures that require, or provide benefits for, the incorporation of local inputs
in manufacturing processes (“local content requirements”) or measures that restrict a firm’s imports to an
amount related to the quantity of its exports or of its foreign exchange earnings (“trade balancing
requirements”). The Agreement includes an illustrative list of measures that are inconsistent with Articles
II1:4 and XI:1 of the GATT 1994.

Developments relating to the TRIMS Agreement are monitored and discussed both in the Council on
Trade in Goods (CTG) and in the Committee on Trade-Related Investment Measures (the TRIMS
Committee). Since its establishment in 1995, the TRIMS Committee has been a forum for the United
States and other Members to address concerns, gather information, and raise questions about the
maintenance, introduction, or modification of TRIMS by Members.

Major Issues in 2008
The TRIMS Committee held one formal meeting during 2008.

As part of the review of special and differential treatment provisions, the TRIMS Committee continued to
consider several TRIMS-related proposals submitted by a group of Members from Africa. One proposal
argued that Members should interpret and apply the TRIMS Agreement in a manner that supports WTO-
consistent measures taken by African Members to safeguard their balance of payments. A second
proposal argued that LDC or other low-income Members experiencing balance-of-payments difficulties
should be permitted to maintain measures inconsistent with the TRIMS Agreement for periods of not less
than six years. A third proposal would require the CTG to grant new requests from certain African
Members for the extension of transition periods or for fresh transition periods for the notification and
elimination of TRIMS. Although these proposals remain on the agenda of the TRIMS Committee, there
has been little movement toward consensus on these issues. There was no substantive discussion of these
proposals during the formal meeting.
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Pursuant to paragraph 18 of the Protocol on the Accession of the People’s Republic of China to the WTO,
the TRIMS Committee conducted its seventh annual review in 2008 of China’s implementation of the
TRIMS Agreement and related provisions of the Protocol. The United States’ main objectives in this
review were to obtain information and clarification regarding China’s WTO compliance efforts. During
the October meeting of the TRIMS Committee, China addressed such issues of interest to the United
States as its automobile and steel policies, as well as its guidance for foreign investment. U.S. agencies
are analyzing China’s policies in an effort to decide whether and how to pursue these issues in the future.

Prospects for 2009

The United States will engage other Members in efforts to promote compliance with the TRIMS
Agreement and avoid weakening the disciplines of that Agreement.

5. Committee on Subsidies and Countervailing Measures'’
Status

The Agreement on Subsidies and Countervailing Measures (the SCM Agreement) provides rules and
disciplines for the use of government subsidies and the application of remedies — through either WTO
dispute settlement or countervailing duty (CVD) action — to address subsidized trade that causes harmful
commercial effects. Subsidies contingent upon export performance and subsidies contingent upon the use
of domestic over imported goods are prohibited. All other subsidies are permitted, but are actionable
(through CVD or WTO dispute settlement actions) if they are (i) “specific”, i.e., limited to a firm,
industry, or group thereof within the territory of a WTO Member, and (ii) found to cause adverse trade
effects, such as material injury to a domestic industry or serious prejudice to the trade interests of another
Member.

Major Issues in 2008

The Committee on Subsidies and Countervailing Measures (the SCM Committee) held three formal
meetings in 2008, in April, July, and October. The Committee continued to review the consistency of
Members’ domestic laws, regulations, and actions with the SCM Agreement’s requirements, as well as
Members’ notifications of their subsidy programs to the Committee. During the October meeting, the
Committee held its seventh review of China’s implementation of the SCM Agreement, pursuant to the
Transitional Review Mechanism provided by China’s protocol of WTO accession. Other issues
addressed in the course of the year included: the examination of specific export subsidy program
extension requests for certain developing country Members, approval of new members for the Permanent
Group of Experts, and the updating of the methodology for Annex VII (b) of the SCM Agreement.
Further information on these various activities is provided below.

Review and Discussion of Notifications: Throughout the year, Members submitted notifications of: (1)
new or amended CVD legislation and regulations; (2) CVD investigations initiated and decisions taken;
and (3) Members’ subsidy programs. Notifications of CVD legislation and actions, as well as subsidy
notifications, were reviewed and discussed by the SCM Committee at the meetings in April and October.

In reviewing notified CVD legislation and subsidies, SCM Committee procedures provide for the
exchange in advance of written questions and answers in order to clarify the operation of the notified

' For further information, see also the Joint Report of the United States Trade Representative and the U.S.
Department of Commerce, Subsidies Enforcement Annual Report to the Congress, February 2009.
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measures and their relationship to the obligations of the Agreement. At the end of 2008, 88 WTO
Members (counting the 27 members states of the EU as one) have notified that they currently have CVD
legislation in place, or have notified that they have no such legislation; 38 Members have not, as yet,
made a notification. In 2008, the Committee reviewed the notifications of CVD laws and regulations of
Albania, Canada, China, Costa Rica, Egypt, El Salvador, the EU, Guatemala, Nicaragua, the United
States and Ukraine."'

As for CVD measures, five Members notified CVD actions they took during the latter half of 2007, and
nine Members notified actions they took in the first half of 2008. Specifically, the SCM Committee
reviewed actions taken by Australia, Brazil, Canada, Costa Rica, the EU, Japan, Mexico, New Zealand,
Peru, South Africa, Turkey, and the United States.

The Committee examined eighteen new and full 2007 subsidy notifications and two new and full 2005
subsidy notifications. Unfortunately, numerous Members have never made a subsidy notification to the
WTO, although many are lesser developed country Members. Notably, the Committee continued the
review of China’s first new and full subsidy notification, originally submitted in April 2006 (see China
Transitional Review below). In 2007, the United States submitted its 2005 new and full subsidies
notification, detailing over 40 federal programs and nearly 400 state programs. Several written sets of
questions and answers were exchanged regarding the U.S. notification, which was reviewed by the SCM
Committee at both the spring and fall meetings.

China Transitional Review: At the October meeting, the SCM Committee undertook, pursuant to the
Protocol on the Accession of the People’s Republic of China, the seventh annual Transitional Review
with respect to China’s implementation of its WTO obligations in the areas of countervailing measures,
subsidies, and pricing policies.

Following increasing pressure from the United States and other WTO members, China finally submitted
its long-overdue subsidies notification to the WTO’s Subsidies Committee in April 2006. Although the
notification reported on over 70 subsidy programs, it was notably incomplete, as it failed to notify any
subsidies, inter alia, provided by provincial and local government authorities. The United States has
devoted significant time and resources to researching, monitoring and analyzing China’s subsidy
practices, which helped to identify the very significant omissions in China’s subsidy notification and lay
the groundwork for the further pursuit of several issues. In the context of the Transitional Review, the
United States reiterated its concerns as to the lack of provincial and local programs in China’s subsidy
notification and pressed China to submit a full notification as soon as possible. The United States also
informed the Committee that it had uncovered certain unreported subsidies that appeared to be export
subsidies formulated by the central government and implemented by provincial and local governments,
and stated that any export subsidies currently in place had to be terminated without delay.

Extension of the transition period for the phase out of export subsidies: Under the SCM Agreement, most
developing country Members were obligated to eliminate their export subsidies by December 31, 2002.
Article 27.4 of the SCM Agreement allows for the SCM Committee to grant an extension of this deadline.
If the Committee does not affirmatively sanction a continuation, the export subsidies must be phased out
within two years.

To address the concerns of certain small developing country Members, a special procedure within the
context of Article 27.4 of the SCM Agreement was adopted at the Fourth Ministerial Conference in 2001.
Members meeting all the qualifications for the agreed-upon special procedures were eligible for annual

"' In keeping with WTO practice, the review of legislative provisions which pertain or apply to both antidumping
and CVD actions by a Member generally took place in the Antidumping Committee.
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extensions for a five-year period through 2007, in addition to the two years referred to under Article 27.4.
Antigua and Barbuda, Barbados, Belize, Costa Rica, Dominica, the Dominican Republic, El Salvador,
Fiji, Grenada, Guatemala, Jamaica, Jordan, Mauritius, Panama, Papua New Guinea, St. Kitts and Nevis,
St. Lucia, St. Vincent and the Grenadines, and Uruguay have made yearly requests since 2002 under these
special procedures.

Following a request for a further extension, in 2007, the SCM Committee decided to recommend to the
General Council that it extend the transition period until 2013 under similar special procedures as those
that had previously been in place, with a two-year phase-out period ending in 2015. An important
outcome of these negotiations, insisted upon by the United States and other developed and developing
countries, was that the beneficiaries have no further recourse to extensions beyond 2015. The General
Council adopted the recommendation of the SCM Committee in July 2007.

Specific export subsidy program extension requests under the new procedures were made in 2008 by all
of the developing country Members listed above. These requests required, inter alia, a detailed
examination of whether the applicable standstill and transparency requirements had been met. In total,
the SCM Committee conducted a detailed review of more than 40 export subsidy programs. At the end of
the process, all of the extension requests were granted.

Permanent Group of Experts: Article 24 of the SCM Agreement directs the Committee to establish a
Permanent Group of Experts (PGE) “composed of five independent persons, highly qualified in the fields
of subsidies and trade relations.” The Agreement articulates three possible roles for the PGE: (i) to
provide, at the request of a dispute settlement panel, a binding ruling on whether a particular practice
brought before that panel constitutes a prohibited subsidy, within the meaning of Article 3 of the SCM
Agreement; (ii) to provide, at the request of the Committee, an advisory opinion on the existence and
nature of any subsidy; and (iii) to provide, at the request of a Member, a “confidential” advisory opinion
on the nature of any subsidy proposed to be introduced or currently maintained by that Member. To date,
the PGE has not yet been called upon to perform any of the aforementioned duties. Article 24 further
provides for the Committee to elect the experts to the PGE, with one of the five experts being replaced
every year.

In the beginning of 2008, the Permanent Group of Experts only had two members: Yuji Iwasawa (Japan)
and Mr. Asger Petersen (Denmark). The SCM Committee had been unable to reach a consensus as to the
appointment of new members to succeed Mr. Hyung-Jin Kim (Korea), Mr. Terence P. Stewart (United
States), and Professor Okan Aktan (Turkey), whose terms expired in 2005, 2006 and 2007, respectively.
Mr. Iwasawa’s term expired in the spring of 2008. Following informal consultations held in March and
April 2008, the Chairman announced at the 2008 spring meeting that Members had reached an
understanding on the procedures to be followed to fill the four vacant positions. Pursuant to these
procedures, the Committee elected four experts at a special meeting held in July 2008: Dr. Chang-fa Lo
(Chinese Taipei); Dr. Manzoor Ahmad (Pakistan); Mr. Zhang Yuqing (China); and Mr. Jeffrey A. May
(United States), with terms until 2010, 2011, 2012 and 2013, respectively.

The Methodology for Annex VII (b) of the SCM Agreement: Annex VII of the SCM Agreement identifies
certain lesser developed country Members that are eligible for particular special and differential
treatment. Specifically, the export subsidies of these Members are not prohibited and, therefore, are not
actionable as prohibited subsidies under the dispute settlement process. The Members identified in
Annex VII include those WTO Members designated by the United Nations as “least developed countries”
(Annex VIl(a)) as well as countries that had, at the time of the negotiation of the Agreement, a per capita
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GNP under $1,000 per annum and are specifically listed in Annex VII(b)."> A country automatically
“graduates” from Annex VII (b) status when its per capita GNP rises above the $1,000 threshold. At the
Fourth Ministerial Conference, decisions were made which led to the adoption of an approach to calculate
the $1,000 threshold in constant 1990 dollars. The WTO Secretariat updated these calculations in 2008."

Prospects for 2009

In 2009, the United States will continue to focus on China’s subsidy programs and the Transitional
Review Mechanism to ensure that China meets its obligations under its Protocol of Accession and the
SCM Agreement. The United States will bring to the Committee’s attention unreported subsidies in
China and, in particular, any subsidies that appear to be prohibited. At its spring 2009 meeting, the SCM
Committee should complete its review of the United States’ 2005 subsidy notification. Finally, the
Committee will undertake an examination of possible changes to the standard format for semi-annual
reports on countervailing duty actions and the minimum information to be provided in reports on
preliminary and final countervailing duty actions in light of recent changes agreed upon in the Committee
on Anti-Dumping Practices.

6. Committee on Customs Valuation
Status

The purpose of the Agreement on the Implementation of GATT Article VII (known as the WTO
Agreement on Customs Valuation, referred to herein as the “Valuation Agreement”) is to ensure that
determinations of the customs value for the application of duty rates to imported goods are conducted in a
neutral and uniform manner, precluding the use of arbitrary or fictitious customs values. Adherence to
the Agreement is important for U.S. exporters, particularly to ensure that market access opportunities
achieved through tariff reductions are not negated by unwarranted and unreasonable “uplifts” in the
customs value of goods to which tariffs are applied. The use of arbitrary and inappropriate “uplifts” in
the valuation of goods by importing countries when applying tariffs can result in an unwarranted doubling
or tripling of duties.

Major Issues in 2008

The Valuation Agreement is administered by the Committee on Customs Valuation (the Customs
Valuation Committee), which held two formal meetings in 2008. The Agreement established a Technical
Committee on Customs Valuation under the auspices of the World Customs Organization (WCO) with a
view to ensuring, at the technical level, uniformity in interpretation and application of the Valuation
Agreement. The Technical Committee also held two meetings in 2008.

In accordance with a 1999 recommendation of the WTO Working Party on Preshipment Inspection that
was adopted by the General Council, the Customs Valuation Committee continued to provide a forum for
reviewing the operation of various Members’ preshipment inspection regimes and the implementation of
the WTO Agreement on Preshipment Inspection.

"2 Members identified in Annex VII(b) are: Bolivia, Cameroon, Congo, Cote d’Ivoire, Dominican Republic, Egypt,
Ghana, Guatemala, Guyana, India, Indonesia, Kenya, Morocco, Nicaragua, Nigeria, Pakistan, Philippines, Senegal,
Sri Lanka, and Zimbabwe. In recognition of the technical error made in the final compilation of this list and
pursuant to a General Council decision, Honduras was formally added to Annex VII(b) on January 20, 2001.

" See G/SCM/110/Add.5.
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The use of minimum import prices, a practice inconsistent with the provisions of the Agreement,
continues to diminish as more developing country Members undertake full implementation of the
Agreement. The United States has used the Customs Valuation Committee as an important forum for
addressing concerns on behalf of U.S. exporters across all sectors - including agriculture, automotive,
textile, steel, and information technology products - that have experienced difficulties related to the
conduct of customs valuation regimes outside of the disciplines set forth under the Agreement.

Achieving universal adherence to the Valuation Agreement in the Uruguay Round was an important
objective of the United States. The Agreement was initially negotiated in the Tokyo Round, but its
acceptance was voluntary until mandated as part of membership in the WTO. A proper valuation
methodology under the Agreement, avoiding arbitrary determinations or officially-established minimum
import prices, is essential for the realization of market access commitments. Just as important, the
implementation of the Agreement also often represents the first concrete and meaningful steps taken by
developing country Members toward reforming their customs administrations and diminishing corruption,
and ultimately moving to a rules-based trade facilitation environment.

An important part of the Customs Valuation Committee’s work is the examination of implementing
legislation. As of October 2008, 80 Members had notified their national legislation on customs valuation
(this figure does not include the 27 individual EU Members); 46 Members have not yet notified their
national legislation on customs valuation. During 2008, the Committee concluded the examinations of
the legislations of Kuwait, Saudi Arabia and Oman. At the Committee’s October 2008 meeting, the
Committee undertook its examination of the custom valuation legislations of Albania, Bahrain, Belize,
Egypt, Nigeria, Oman, Tanzania, and continued its examination of the legislation of Thailand. The
Committee’s examination of these Members’ customs valuation legislation will continue in 2009.

Working with information provided by U.S. exporters, the United States played a leadership role in these
examinations, submitting in some cases a series of detailed questions as well as suggestions toward
improved implementation, particularly with regard to customs valuation practices of Egypt, India,
Indonesia, Nigeria, and Thailand.

In 2008, the Customs Valuation Committee concluded China’s Seventh Transitional Review in
accordance with the Protocol of Accession of the People’s Republic of China to the WTO. During 2008,
the United States again sought clarifications about China’s customs-related regulatory measures and
legislation. The United States has been concerned about the implementation of these measures by
China’s customs personnel. At the October 2008 Customs Valuation Committee meeting, China provided
oral answers to the United States questions. China will submit the answers in writing prior to the May
2009 Customs Valuation Committee meeting where they will be thoroughly reviewed.

The Customs Valuation Committee’s work throughout 2008 continued to reflect a cooperative focus
among all Members toward practical methods to address the specific problems of individual Members.
As part of its problem-solving approach, the Committee continued to take an active role in exploring how
best to ensure effective technical assistance, including with regard to meeting post-implementation needs
of developing country Members.

Prospects for 2009

The Customs Valuation Committee’s work in 2009 will include reviewing the relevant implementing
legislation and regulations notified by Members, along with addressing any further requests by other
Members concerning implementation deadlines. The Committee will monitor progress by Members with
regard to their respective work programs that were included in the decisions granting transitional
reservations or extensions of time for implementation. In this regard, the Committee will continue to
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provide a forum for sustained focus on issues arising from practices of all Members that have
implemented the Valuation Agreement, to ensure that such Members’ customs valuation regimes do not
utilize arbitrary or fictitious values such as through the use of minimum import prices. Finally, the
Committee will continue to address technical assistance issues as a matter of high priority.

7. Committee on Rules of Origin
Status

The objective of the Agreement on Rules of Origin (the ROO Agreement) is to increase transparency,
predictability and consistency in both the preparation and application of rules of origin. The ROO
Agreement provides important disciplines for conducting preferential and non-preferential origin regimes,
such as the obligation to provide binding origin rulings upon request to traders within 150 days of that
request. In addition to setting forth disciplines related to the administration of rules of origin, the ROO
Agreement provides for a work program leading to the multilateral harmonization of rules of origin used
for non-preferential trade. The Harmonization Work Programme (HWP) is more complex than initially
envisioned under the Agreement, which originally provided for the work to be completed within three
years after its commencement in July 1995. This work program continued throughout 2008 and will
continue into 2009.

The ROO Agreement is administered by the Committee on Rules of Origin (the ROO Committee), which
met formally twice in 2008, and held informal consultations throughout the year. The Committee also
serves as a forum to exchange views on notifications by Members concerning their national rules of
origin, along with those relevant judicial decisions and administrative rulings of general application. The
ROO Agreement also established a Technical Committee on Rules of Origin with the World Customs
Organization to assist in the HWP.

Major Issues in 2008

As of the end of 2008, 79 Members notified the WTO concerning non-preferential rules of origin. In
these notifications, 37 Members notified that they had non-preferential rules of origin and 42 Members
notified that they did not have a non-preferential rule of origin regime. Forty-seven Members have not
notified non-preferential rules of origin.

Eighty-six Members have notified the WTO concerning preferential rules of origin, of which 82 notified
their preferential rules of origin and four notified that they did not have preferential rules of origin. Forty
Members have not notified preferential rules of origin.

Virtually all issues and problems cited by U.S. exporters as arising under the origin regimes of U.S.
trading partners arise from administrative practices that are not transparent, allow discrimination, and lack
predictability. Substantial attention has been given to the implementation of the ROO Agreement’s
important disciplines related to transparency, which constitute internationally recognized “best customs
practices.”

Many of the ROO Agreement’s obligations, such as issuing binding rulings upon request of traders in
advance of trade, have frequently been cited as a model for more broad-based commitments that could

emerge from future WTO work on Trade Facilitation.

The ROO Agreement has provided a means for addressing and resolving many problems facing U.S.
exporters pertaining to origin regimes, and the ROO Committee has been active in its review of the
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Agreement’s implementation. The ongoing HWP leading to the multilateral harmonization of non-
preferential product-specific rules of origin has attracted a great deal of attention and resources.
Significant progress has been made toward completion of this effort, despite the large volume and
magnitude of complex issues which must be addressed for hundreds of specific products.

The ROO Committee continued to focus on the work program to achieve multilateral harmonization of
non-preferential rules of origin. U.S. proposals for the HWP have been developed under the auspices of a
Section 332 study, which was conducted by the U.S. International Trade Commission pursuant to a
request by the U.S. Trade Representative. The U.S. proposals reflect input received from ongoing
consultations with the private sector as the negotiations have progressed from the technical stage to
deliberations at the ROO Committee. Representatives from several U.S. Government agencies continue
to be involved in the HWP, including USTR, Customs, and Border Protection (formerly the U.S. Customs
Service), Commerce, and Agriculture.

In addition to the April and October 2008 formal meetings, the ROO Committee conducted several
informal consultations related to the HWP negotiations. The Committee’s work in 2008 proceeded in
response to the July 28, 2006 General Council extension of the deadline for completion of work on the 94
core policy issues. The General Council then agreed that following resolution of the core policy issues,
the Committee would complete its remaining work on the HWP by December 2007. Notwithstanding
this deadline, the HWP has not been completed.

While the ROO Committee made some progress towards fulfilling the mandate of the ROO Agreement to
establish harmonized non-preferential rules of origin, the Committee is still grappling with a number of
fundamental issues including many product-specific rules of origin for agricultural and industrial goods,
and the scope of the prospective obligation to apply equally for all purposes the harmonized non-
preferential rules of origin.

This issue and the remaining “core policy issues” are among the most difficult and sensitive matters for
the Members and continued commitment and flexibility from all Members will be required to conclude
the work program and implement the non-preferential rules of origin.

Because of the impasse among Members on (i) the product-specific rules related to the 94 core policy
issues, (ii) the absence of a common understanding of scope of the prospective obligation to apply equally
for all purposes the harmonized non-preferential rules of origin, and (iii) the growing concern among
Members that the final result of the HWP negotiations would not produce a result consistent with the
objectives of the HWP set forth in Article 9 of the ROO Agreement, the General Council recognized that
its guidance was needed on how to resolve these issues. At the July 2007 General Council meeting, the
General Council endorsed the recommendation of the ROO Committee that substantive work on these
issues be suspended until the ROO Committee receives the necessary guidance from the General Council
on how to reconcile the differences among Members on the above-mentioned issues. The General
Council also agreed with the recommendation of the Chair of the ROO Committee that the Committee
would continue its work with a view to resolving all technical issues as soon as possible and report
periodically to the General Council on its efforts in this regard. The Chair reported to the Council for
Trade in Goods in December 2008 that the ROO Committee had continued work on technical issues as
directed by the General Council in 2007.

In the two 2008 ROO Committee meetings, the Members focused on the technical issues, including the

technical aspects of the overall architecture that would be used for applying the rules of origin. The
architecture is the hierarchy for applying the different rules for determining origin.
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Prospects for 2009

Further progress in the HWP will remain contingent on achieving appropriate resolution of the “core
policy issues”, to reaching a consensus on the scope of the prospective obligation to apply equally for all
purposes the harmonized non-preferential rules of origin, and achieving a result that is consistent with the
objectives set forth in Article 9 of the Agreement on Rules of Origin. In accordance with the decision
taken by the General Council in July 2007 and subject to further guidance from the General Council in the
future, the ROO Committee will continue to focus on technical issues, including the technical aspects of
the overall architecture of the HWP product-specific rules, through informal consultations as well as
bilateral and small-group meetings. The ROO Committee will continue to report periodically to the
General Council on its progress in resolving these technical issues.

8. Committee on Technical Barriers to Trade
Status

The Agreement on Technical Barriers to Trade (the TBT Agreement) establishes rules and procedures
regarding the development, adoption, and application of voluntary product standards, mandatory technical
regulations, and the procedures (such as testing or certification) used to determine whether a particular
product meets such standards or regulations. The aim of the TBT Agreement is to prevent the use of
technical requirements as unnecessary barriers to trade.

Although the TBT Agreement applies to a broad range of industrial and agricultural products, sanitary
and phytosanitary (SPS) measures and specifications for government procurement are covered under
separate agreements. TBT Agreement rules help to distinguish legitimate standards and technical
regulations from protectionist measures. Standards, technical regulations, and conformity assessment
procedures are to be developed and applied on a nondiscriminatory basis, developed and applied
transparently, and should be based on relevant international standards and guidelines, when appropriate.

The Committee on Technical Barriers to Trade (the TBT Committee)'* serves as a forum for consultation
on issues associated with the implementation and administration of the TBT Agreement. The role of the
TBT Committee includes discussions and/or presentations concerning specific standards, technical
regulations and conformity assessment procedures proposed or maintained by a Member that are creating
adverse trade consequences and/or are perceived to raise concerns under the Agreement. It also includes
an exchange of information on Member government practices related to implementation of the TBT
Agreement and relevant international developments.

14 Participation in the Committee is open to all WTO Members. Certain non-WTO Member governments also
participate, in accordance with guidance agreed on by the General Council. Representatives of a number of
organizations were invited to attend meetings of the Committee as observers: the International Monetary Fund
(IMF), the United Nations Conference on Trade and Development (UNCTAD); the International Trade Center
(ITC); the International Organization for Standardization (ISO); the International Electrotechnical Commission
(IEC); the Food and Agriculture Organization (FAO); the World Health Organization (WHO); the FAO/WHO
Codex Alimentarius Commission; the International Office of Epizootics (OIE); the Organization for Economic
Cooperation and Development (OECD); the UN Economic Commission for Europe (UN/ECE); and the World
Bank. The International Organization of Legal Metrology (OIML), the United Nations Industrial Development
Organization (UNIDO), the Latin American Integration Association (ALADI), the European Free Trade Association
(EFTA) and the African, Caribbean and Pacific Group of States (ACP) have been granted observer status on an ad
hoc basis.
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Transparency and Availability of WTO/TBT Documents: A key benefit to the public resulting from the
TBT Agreement is the ability to obtain information on proposed standards, technical regulations, and
conformity assessment procedures, and to provide written comments for consideration on those proposals
before they are finalized. Members are also required to establish a central contact point, known as an
inquiry point, which is responsible for responding to requests for information on technical requirements
or making the appropriate referral.

The National Institute of Standards and Technology (NIST) serves as the U.S. inquiry point. NIST
maintains a reference collection of standards, specifications, test methods, codes, and recommended
practices. This reference material includes U.S. Government agencies’ regulations and standards and
standards of non-governmental standardizing bodies. The inquiry point responds to requests for
information concerning federal, state, and non-governmental standards, regulations, and conformity
assessment procedures. Upon request, NIST will provide copies of notifications of proposed technical
regulations and conformity assessment procedures from foreign governments received under the TBT
Agreement. NIST also will provide information on central contact points for information maintained by
other WTO Members. NIST refers requests for information concerning standards and technical
regulations for agricultural products, including SPS measures, to the U.S. Department of Agriculture,
which is the U.S. inquiry point pursuant to the WTO Agreement on the Application of Sanitary and
Phytosanitary Measures.

A number of documents relating to the work of the TBT Committee are available to the public directly
from the WTO website: www.wto.org. TBT Committee documents are indicated by the symbols,
“G/TBT/...”. Notifications by Members of proposed technical regulations and conformity assessment
procedures that are available for comment are issued as: G/TBT/N (the “N” stands for “notification”)/USA
(which in this case stands for the United States of America; three letter symbols will be used to designate
the WTO Member originating the notification)/X (where “x”” will indicate the numerical sequence for that
Member)."” Parties in the United States interested in submitting comments to foreign governments on
their proposals should send them through the U.S. inquiry point at the address above. Minutes of the TBT
Committee meetings are issued as “G/TBT/M/...” (followed by a number). Submissions by Members
(e.g., statements, informational documents, proposals, etc.) and other working documents of the
Committee are issued as “G/TBT/W/...” (followed by a number). Decisions and recommendations
adopted by the TBT Committee are contained in G/TBT/1/Rev.9. As a general rule, written information
that the United States provides to the TBT Committee is submitted on an “unrestricted” basis and is
available to the public on the WTO website. The WTO Secretariat has expanded the information it
provides on its “technical barriers to trade” website that is available to the public, including summaries of
meetings, agendas, workshops, technical assistance, and key documents.

With the implementation of the Marrakesh Agreement establishing the WTO, all Members assumed
responsibility for compliance with the TBT Agreement. Although a predecessor to the TBT Agreement
existed as a result of the Tokyo Round, known as the Standards Code, the expansion of its applicability to
all Members as a result of the Uruguay Round negotiations was significant and resulted in new
obligations for many Members. As a result of the TBT Agreement, interested parties in the United States
have the right to receive information on proposed standards, technical regulations, and conformity
assessment procedures being developed by other Members. The TBT Agreement also provides an
opportunity for interested parties to influence the development of such measures by taking advantage of
the opportunity to provide written comments on drafts. Among other things, this opportunity helps to
prevent the establishment of technical barriers to trade. The TBT Agreement has functioned well in this
regard, although discussions on how to improve the operation of the provisions on transparency are

15 Before 2000, the numbering of notifications of proposed technical regulations and conformity assessment
procedures read: “G/TBT/Notif./...” (followed by a number).
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ongoing. Other disciplines and obligations, such as the prohibition of discrimination and the call for
measures not to be more trade restrictive than necessary to fulfill legitimate regulatory objectives, have
been useful in evaluating potential trade barriers and in seeking ways to address them.

The TBT Committee also plays an important monitoring and oversight role. It has served as a
constructive forum for discussing and resolving issues, which has perhaps alleviated the need for more
dispute settlement undertakings. Since its inception, an increasing number of Members, including
developing countries, have used the Committee to highlight trade problems.

Article 15.4 of the TBT Agreement requires the Committee to review the operation and implementation
of the TBT Agreement every three years. Four such reviews have now been completed (G/TBT/S,
G/TBT/9, G/TBT/13 and G/TBT/19), and the Fifth Review is currently underway. From the U.S.
perspective, a key benefit of these reviews is that they prompt WTO Members to review and discuss all of
the provisions of the TBT Agreement, which facilitates a common understanding of Members’ rights and
obligations. The reviews have also prompted the Committee to host workshops on various topics of
interest, including technical assistance, conformity assessment, labeling, and good regulatory practice.

Major Issues in 2008

The TBT Committee met three times in 2008, March (G/TBT/M/44), July (G/TBT/M/45), and November
(G/TBT/M/46). At some of these meetings, Members made statements informing the Committee of
measures they had taken to implement the TBT Agreement and to administer measures in compliance
with the Agreement. Members also used Committee meetings to raise concerns about specific technical
regulations or conformity assessment procedures that affected, or had the potential to affect, trade
adversely and were perceived to create unnecessary barriers to trade. The number of specific trade
concerns brought to the attention of the TBT Committee set a record in 2008 with 53 different concerns
raised with regard to Members’ implementation and administration of the TBT Agreement. EU measures,
such as REACH (Registration, Evaluation, Authorization and Restriction of Chemicals) and the
classification of borates, nickel carbonates, and nickel compounds under the Dangerous Substances
Directive, continue to draw significant attention in the Committee, as do China’s proposed measures on
the information security of IT products.

Following the adoption of the Fourth Triennial Review in November 2006, in 2008, the Committee
continued its exchange of experiences on the future work items identified in that Review, including good
regulatory practice, conformity assessment procedures, transparency, technical assistance, and special and
differential treatment.

At its March 2008 meeting, the TBT Committee completed the Thirteenth Annual Review of the
Implementation and Operation of the TBT Agreement and the Thirteenth Annual Review of the Code of
Good Practice for the Preparation, Adoption, and Application of Standards. This work was based on the
following background documents: a list of standardizing bodies that have accepted the Code in 2007
(G/TBT/CS/1/Add.12), a list of standardizing bodies that have accepted the Code since January 1, 1995
(G/TBT/CS/2/Rev.14), and the Thirteenth edition of the WTO TBT Standards Code Directory prepared
by the ISO/IEC Information Centre.

At the November meeting, the TBT Committee also completed the Seventh Annual Transitional Review
mandated in the Protocol of Accession of the People’s Republic of China. The United States
(G/TBT/W/292), Japan (G/TBT/W/293), and the EU (G/TBT/W/300) submitted written comments and
questions. China’s submission is contained in G/TBT/W/296. The Committee’s report on the Review is
contained in G/TBT/24.
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During the 2008 meetings of the TBT Committee, representatives of the Codex, IEC, ISO, ITC, OECD,
OIML, UNECE, and UNIDO (observers to the Committee) updated the Committee on their activities
relevant to its work, including on technical assistance.

Prospects for 2009

The TBT Committee will continue to monitor Members’ implementation of the TBT Agreement. The
number of specific trade concerns raised in the Committee appears to be increasing. Aside from the
specific trade concerns, the Committee will continue work on the Fifth Triennial Review, including
holding a workshop highlighting the role of relevant international standards in economic development on
the margins of the March 18-19, 2009 meeting. Discussion of new issues will be driven by Member
statements and submissions. In 2009, U.S. priorities are likely to continue to focus on good regulatory
practice, transparency, encouraging the use of the TBT Committee Decision on Principles for the
Development of International Standards, and the need to consider available scientific and technical
information and the intended end uses of products when regulating.

9. Committee on Antidumping Practices
Status

The Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994
(the Antidumping Agreement) sets forth detailed rules and disciplines prescribing the manner and basis
on which Members may take action to offset the injurious dumping of products imported from another
Member. Implementation of the Antidumping Agreement is overseen by the Committee on Antidumping
Practices (the Antidumping Committee), which operates in conjunction with two subsidiary bodies, the
Working Group on Implementation (formerly the Ad Hoc Group on Implementation), and the Informal
Group on Anticircumvention.

The Antidumping Committee is an important venue for reviewing Members’ compliance with the detailed
provisions in the Antidumping Agreement, improving mutual understanding of those provisions, and
providing opportunities to exchange views and experiences with respect to Members’ application of
antidumping remedies.

The Working Group on Implementation (the Working Group) is an active body which focuses on
practical issues and concerns relating to implementation. Based on papers submitted by Members on
specific topics for discussion, the activities of the Working Group permit Members to develop a better
understanding of the similarities and differences in their policies and practices for implementing the
provisions of the Antidumping Agreement. Where possible, the Working Group endeavors to develop
draft recommendations on the topics it discusses which it forwards to the Antidumping Committee for
consideration. To date, the Antidumping Committee has adopted Working Group recommendations on
five antidumping topics.

The Working Group has drawn a high level of participation by Members and, in particular, by capital-
based experts and officials of antidumping administering authorities, many of whom are eager to obtain
insight and information from their peers. Since the inception of the Working Group, the United States has
submitted papers on most topics and has been an active participant at all meetings. While not a
negotiating forum in either a technical or formal sense, the Working Group serves an important role in
promoting improved understanding of the Antidumping Agreement’s provisions and exploring options for
improving practices among antidumping administrators.
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At Marrakesh in 1994, Ministers adopted a Decision on Anticircumvention directing the Antidumping
Committee to develop rules to address the problem of circumvention of antidumping measures. In 1997,
the Antidumping Committee agreed upon a framework for discussing this important topic and established
the Informal Group on Anticircumvention (the Informal Group). Many Members, including the United
States, recognize the importance of using the Informal Group to pursue the 1994 decision by Ministers.

Major Issues in 2008

In 2008, the Antidumping Committee held meetings on April 28 and October 27 and 28. At its meetings,
the Antidumping Committee focused on implementation of the Antidumping Agreement, in particular, by
continuing its review of Members’ antidumping legislation. The Committee also reviewed reports
required of Members that provide information as to preliminary and final antidumping measures and
actions taken over the preceding six months.

The following is a list of the more significant activities that the Antidumping Committee, the Working
Group, and the Informal Group undertook in 2008:

Notification and Review of Antidumping Legislation: To date, 70 Members have notified that they
currently have antidumping legislation in place and 28 Members have notified that they maintain no such
legislation. In 2008, the Antidumping Committee reviewed new notifications of antidumping legislation
and/or regulations submitted by Albania, China, Costa Rica, Egypt, El Salvador, Guatemala, Nicaragua,
and Ukraine. The Committee also continued its review of previously-reviewed legislative notifications
submitted by Albania, Canada, China, Costa Rica, the European Communities, Guatemala, and the United
States. Members, including the United States, were active in formulating written questions and in making
follow-up inquiries at Antidumping Committee meetings.

Notification and Review of Antidumping Actions: In 2008, 23 Members notified that they had taken
antidumping actions during the latter half of 2007, whereas 21 Members did so with respect to the first
half of 2008. (By comparison, 30 Members notified that they had not taken any antidumping actions
during the latter half of 2007, and 30 Members notified that they had taken no actions in the first half of
2008). These actions, as well as outstanding antidumping measures currently maintained by Members,
were identified in semi-annual reports submitted for the Antidumping Committee’s review and discussion
(The semi-annual reports for the second half of 2007 were issued as “G/ADP/N/166,” and the semi-
annual reports for the first half of 2008 were issued as “G/ADP/N/173.”). At its April and October 2008
meetings, the Committee reviewed Members’ notifications of preliminary and final actions pursuant to
Article 16.4 of the Antidumping Agreement.

China Transitional Review: At the October 2008 meeting, the Antidumping Committee undertook,
pursuant to the Protocol on the Accession of the People’s Republic of China, its seventh annual
Transitional Review with respect to China’s implementation of the Antidumping Agreement. The United
States and Japan presented written questions to China with respect to China’s antidumping laws and
practices. China orally provided information in response to the questions posed by the United States and
Japan.

Working Group on Implementation: The Working Group held meetings in April and October 2008.
Beginning in 2003, the Working Group has held discussions on four agreed-upon topics: (1) export
prices to third countries vs. constructed value under Article 2.2 of the Antidumping Agreement;
(2) foreign exchange fluctuations under Article 2.4.1; (3) conduct of verifications under Article 6.7; and
(4) judicial, arbitral or administrative reviews under Article 13. The discussions in the Working Group on
these topics have focused on submissions by Members describing their own practices, including past
submissions by the United States on all four topics. In 2008, the Working Group discussed a draft paper
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prepared by New Zealand on price undercutting. Several Members posed questions to New Zealand on
the issues raised in the paper, and it was agreed that further discussion would resume at the next
Committee meeting in the Spring of 2009.

Informal Group on Anticircumvention: In 2008, the Informal Group held meetings in April and October.
The Informal Group continued to discuss the first three items of the agreed framework of: (1) what
constitutes circumvention; (2) what is being done by Members confronted with what they consider to be
circumvention; and (3) to what extent can circumvention be dealt with under the relevant WTO rules, and
what other options may be deemed necessary.

Prospects for 2009

Work will proceed in 2009 on the areas that the Antidumping Committee, the Working Group and the
Informal Group addressed this past year. The Antidumping Committee will pursue its review of
Members’ notifications of antidumping legislation, and Members will continue to have the opportunity to
submit additional questions concerning previously reviewed notifications. This ongoing review process
in the Antidumping Committee is important for ensuring that Members’ antidumping laws are properly
drafted and implemented, thereby contributing to a well-functioning, rules-based trading system. Since
notifications of antidumping legislation are not restricted documents, U.S. exporters will continue to
enjoy access to information about the antidumping laws of other Members that should assist them in
better understanding the operation of such laws and in taking them into account in commercial planning.

The preparation by Members and review in the Antidumping Committee of semi-annual reports and
reports of preliminary and final antidumping actions will also continue in 2009. The semi-annual reports
are accessible to the general public from the WTO website, in keeping with the objectives of the Uruguay
Round Agreements Act. (Information on accessing WTO notifications is included in Annex II.) This
transparency promotes improved public knowledge and appreciation of the trends in and focus of all
WTO Members’ antidumping actions.

Discussions in the Working Group on Implementation will continue to play an important role, as more
Members enact antidumping laws and begin to apply them. There has been a sharp and widespread
interest in clarifying the many complex provisions of the Antidumping Agreement. Tackling these issues
in a serious manner will require the involvement of the Working Group, which is the forum best suited to
provide the necessary technical and administrative expertise. For these reasons, the United States will
continue to use the Working Group to learn in greater detail about other Members’ administration of their
antidumping laws, especially as that forum provides opportunities to discuss not only the laws as written,
but also the operational practices that Members employ to implement them. In 2009, the Working Group
will continue its discussion of two topics that it has been discussing since 2003: (1) export prices to third
countries vs. constructed value under Article 2.2 of the Antidumping Agreement; and (2) foreign
exchange fluctuations under Article 2.4.1, while beginning discussion of a new topic; (3) Article 3.2 —
How do Members determine whether there has been a significant price undercutting by dumped imports?
In addition, the Working Group will continue its discussion of the draft recommendation on the conduct
of antidumping verifications.

The work of the Informal Group on Anticircumvention will also continue in 2009, according to the
framework for discussion on which Members agreed. However, given the focus on anticircumvention
issues in the WTO Rules negotiations under the Doha Development Agenda, it is possible that there may
be relatively little activity on these issues in the Informal Group in 2009.
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10. Committee on Import Licensing
Status

The Committee on Import Licensing (the Import Licensing Committee) was established to administer the
Agreement on Import Licensing Procedures (Import Licensing Agreement) and to monitor compliance
with the mutually agreed rules for the application of these widely used measures set out in the Agreement.
The Import Licensing Committee normally meets twice a year to review information on import licensing
requirements submitted by WTO Members in accordance with the obligations set out in the Agreement.
The Committee also receives questions from Members on the licensing regimes of other Members,
whether or not these regimes have been notified to the Committee. The Committee meetings also address
specific observations and complaints concerning Members’ licensing systems. These reviews are not
intended to substitute for dispute settlement procedures; rather, they offer Members an opportunity to
focus multilateral attention on licensing measures and procedures that they find problematic, to receive
information on specific issues and to clarify problems, and possibly to resolve issues before they become
disputes.

Since the accession of China to the WTO in December 2001, the Committee also has conducted an annual
review of China’s compliance with accession commitments in the area of import licensing as part of the
Transitional Review Mechanism (TRM) provided for in China’s Protocol of Accession. China’s seventh
review concerning its import licensing procedures was conducted at the October 2008 meeting of the
Committee.

The Import Licensing Agreement sets out rules for all Members that use import licensing systems to
regulate their trade, and includes guidelines for what constitutes a fair and non-discriminatory application
of such procedures. Its provisions protect Members from unreasonable requirements or delays associated
with a licensing regime. These obligations are intended to ensure that the use of import licensing
procedures does not create additional barriers to trade beyond the policy measures implemented through
licensing (the Import Licensing Agreement’s provisions discipline licensing procedures). While the
Agreement does not directly address the WTO consistency of the underlying measures, Members are
required to have WTO justification for any licensing requirements established. The notification
requirements and the system of regular Committee reviews established by the Agreement seek to increase
the transparency and predictability of Members’ licensing regimes.

The Agreement covers both “automatic” licensing systems, which are intended only to monitor imports,
not regulate them, and “non-automatic” licensing systems, under which certain conditions must be met
before a license is issued. Governments often use non-automatic licensing to administer import
restrictions such as quotas and tariff-rate quotas (TRQs), or to administer safety or other requirements
(e.g., for hazardous goods, armaments, antiquities, etc.). Requirements for permission to import that act
like import licenses, such as certification of standards and sanitary and technical regulations, are also
subject to the rules of the Import Licensing Agreement.

Major Issues in 2008

At its meetings in April and October 2008, the Import Licensing Committee reviewed 81 new
submissions from 36 Members,'® including initial or revised notifications, completed questionnaires on

' The Members submitting notifications during 2008 were: Albania, Argentina, Armenia, Bangladesh, Brazil,
Canada, China, Colombia, Cote d’Ivoire, European Communities, Guatemala, Honduras, Hong Kong, India,
Indonesia, Jamaica, Japan, Lesotho, Macao, Madagascar, Malaysia, Mauritius, Moldova, Morocco, Norway, Oman,
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procedures, and questions and replies to questions. This count exceeded the number of notifications
submitted to the Committee during 2007 due to a large number of questions and replies as well as a large
number of annual replies to the Licensing Procedures Questionnaire. The Chairman reported that by the
end of 2008, two additional Members (Lesotho and Ukraine) had made initial notifications, and that only
21 of 126 Committee Members had never submitted a notification to the Committee, including one newly
acceded member, Cape Verde.” This brings the percentage of Members with at least an initial
notification to the Committee to over 83 percent. Despite this progress, the Chairman and some
Committee Members continued to express concern that even participating Members are not submitting
notifications with the frequency required by the Import Licensing Agreement. The Committee Chairman
reminded Members that notifications were required even if only to report that no import licensing system
existed and that the WTO Secretariat was prepared to assist Members in developing their submissions.

The United States remained one of the most active members of the Import Licensing Committee, using
the forum to gather information and to discuss import licensing measures applied to its trade by other
Members. The U.S. representative brought a number of new issues to the Committee’s attention as well
as continuing to press Committee Members on issues where satisfactory information has not yet been
provided.

The United States observed that India had not fully notified its import licensing requirements for non-
insecticidal boric acid, and submitted a number of specific questions on the import licensing procedures
for non-insecticidal boric acid (HS code 2810) for response. The United States noted that the stringent
requirements applied to imports did not appear to be in place for domestic producers of non-insecticidal
boric acid, as only importers were required to obtain an activity license for trade in boric acid for
insecticide production, whether or not this was the designated end use. India was asked to explain. India
promised to respond to these questions and comments in writing. Responding to the observation by the
U.S. representative that its licensing fees for import and activity licenses were based on the value of the
import, not on the cost of the services rendered in processing the licensing applications, and therefore not
consistent with WTO provisions. India defended these ad valorem fees as aligned with the ability of its
poorer importers to pay. The United States will continue to pursue this issue in the Committee and other
appropriate fora.

The United States also expressed concerns related to Vietnam’s recently applied licensing requirements
on a large number of imported products. The issues raised included the purpose of these requirements
and the failure to approve supposedly “automatic” import licenses in all cases as required by the
Agreement. The United States asked that Vietnam provide information on the procedures and their
application in line with normal notifications to the Committee as soon as possible. Finally, the United
States asked for confirmation that these licensing requirements would expire on 31 December 2008.
Vietnam indicated that it would respond to these interventions in writing.

The United States continued to press Brazil to provide information on its system of quotas and non-
automatic licensing for imports of certain lithium compounds, i.e., lithium carbonate and lithium
hydroxide. Neither of these measures had been notified to the Committee. U.S. firms report that Brazil is
using import licensing to enforce artificial customs valuation levels for certain imports, and ultimately

Qatar, Saint Lucia, Singapore, Thailand, Trinidad and Tobago, Tunisia, Turkey, Ukraine, the United States, and
Zimbabwe.

7 The EU and its member states are recorded by the Committee as a single Member for the purposes of submissions
to the Committee. The Members that have never submitted a notification to this Committee are Angola, Belize,
Botswana, Cambodia, Cape Verde, Central African Republic, Congo, Djibouti, Egypt, Guinea, Guinea Bissau,
Mauritania, Mozambique, Myanmar, Nepal, St. Vincent & the Grenadines, Sierra Leone, Solomon Islands,
Tanzania, Tonga, and Vietnam.
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refusing to issue the licenses, bringing trade to a halt. China noted that the licensing requirements on toys
were being administered in a manner inconsistent with the Agreement, and causing severe delays in
customs clearance. Brazil claimed that lithium compounds are used in the production of nuclear power
and therefore its Government maintained these restrictions for national security purposes. Brazil had no
additional information on the licensing measures enforcing customs valuation, including those noted on
toy imports, but observed that it applied licensing requirements for toy imports based on technical
regulations to support toy safety.

The United States again noted Indonesia’s non-automatic licensing system for selected textile products.
A complaint was also lodged concerning licensing restrictions being applied to sugar, restricting imports
and directing importers to use local substitutes instead. Both measures restricted imports. The U.S.
representative pressed Indonesia for an explanation for their application and, ultimately, for their removal.
Thailand supported the U.S. intervention, noting the impact of the restrictions on its sugar exports.
Indonesia did not respond directly, but indicated that an official response would be forwarded to the
United States as soon as possible. Indonesia added that current licensing requirements were based on a
Decree by the Ministry of Trade issued in 2004. The Indonesian government was funding a sugar
refinery revitalization program, the aim of which was to increase domestic production to match domestic
demand for sugar. Noting a recent public statement supporting sugar self-sufficiency for Indonesia by the
Minister of Trade, Indonesia clarified that once the program was completed in 2009, Indonesia might not
need to import refined sugar as the local producers would be able to meet local demand.

After the Committee meeting, the United States also submitted written questions to Indonesia on new
licensing restrictions on a number of other products (including electronics, household appliances, textiles
and apparel, footwear, toys, and food and beverage products), special registration requirements, pre-
shipment inspection, limited port access and a discretionary assessment for approval that could include
consultations with domestic producers. The demarche included a request that Indonesia explain how this
licensing system was consistent with its WTO obligations. Subsequent bilateral consultations did not
resolve the issue, which will be raised in Committee meetings in 2009.

The United States also raised questions about Argentina’s import licensing procedures for toys, asking for
additional information on how import licences were allocated and on how the verification procedure was
administered. No further information was given on how applications for these licences were actually
considered.

Seventh Transitional Review of the Accession of the People’s Republic of China

At its October meeting, the Committee conducted its seventh annual Transitional Review of China’s
implementation of its WTO accession commitments in the area of import licensing procedures. The
United States raised questions about China’s new requirement that foreign exporters of cotton obtain a
registration certificate from the Chinese agency in charge of standards and technical regulations, the
General Administration of Quality Supervision, Inspection and Quarantine (AQSIQ) before engaging in
the export of cotton to China, or face preshipment inspection requirements.

Canada noted that China had greatly expanded the number of tariff headings covered by “automatic”
import licenses for monitoring imports and collecting statistics (e.g., for imports of coal, iron and steel,
copper, aluminum waste and scrap, aluminum ores and concentrates, iron ores and concentrates and
mineral or chemical fertilizers). While China claimed that there were no restrictions applied under
“automatic” import licensing programs, Canada wanted to know why the monitoring was necessary and
how the statistics are used. Canada also asked for information on the criteria for adding or removing a
tariff heading from the list.
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Australia sought information on China’s licensing requirements relating to imports of iron ore. China
responded that these requirements are automatic, and that any more stringent requirements were
administered by the importing firms themselves.

Prospects for 2009

The administration of import licensing continues to be a significant topic of discussion in the context of
the DDA, as well as in the day-to-day implementation of current obligations. As tariffs are liberalized, it
becomes more critical that Members use import licensing procedures properly, particularly in the
administration of agricultural TRQs, and to ensure that licensing procedures do not, in themselves, restrict
imports in a manner not consistent with WTO provisions. Licensing continues to be a factor in the
application of safeguard measures, technical regulations, and sanitary/phytosanitary requirements applied
to imports as well. The proliferation of automatic licensing requirements raises additional concerns, as
many such requirements appear to be administered in a manner that restricts trade. The Import Licensing
Committee will continue to be the point of first contact in the WTO for Members with complaints or
questions on the licensing regimes of other Members and as a forum for discussion and review.

The Committee will continue discussions to encourage enhanced compliance with the notification and
other transparency requirements of the Import Licensing Agreement, with renewed focus on securing
timely revisions of notifications and questionnaires, and timely responses to written questions, as required
by the Agreement.

11. Committee on Safeguards
Status

The Committee on Safeguards (the Safeguards Committee) was established to administer the WTO
Agreement on Safeguards (the Safeguards Agreement). The Safeguards Agreement establishes rules for
the application of safeguard measures as provided in Article XIX of GATT 1994. Effective safeguards
rules are important to the viability and integrity of the multilateral trading system. The availability of a
safeguards mechanism gives WTO Members the assurance that they can act quickly to help industries
adjust to import surges, providing them with flexibility they would not otherwise have to open their
markets to international competition. At the same time, WTO safeguard rules ensure that such actions are
of limited duration and are gradually less restrictive over time.

The Safeguards Agreement incorporates into WTO rules many of the concepts embodied in U.S.
safeguards law (section 201 of the Trade Act of 1974, as amended). Among its key provisions, the
Safeguards Agreement: requires a transparent, public process for making injury determinations; sets out
clearer definitions of the criteria for injury determinations; requires that safeguard measures be steadily
liberalized over their duration; establishes maximum periods for safeguard actions; requires a review no
later than the mid-term of any measure with a duration exceeding three years; allows safeguard actions to
be taken for three years, without the requirement of compensation or the possibility of retaliation; and
prohibits so-called “grey area” measures, such as voluntary restraint agreements and orderly marketing
agreements.

The Safeguards Agreement requires Members to notify the Safeguards Committee of their laws,
regulations, and administrative procedures relating to safeguard measures. It also requires Members to
notify the Safeguards Committee of various safeguards actions, such as (1) the initiation of an
investigatory process; (2) a finding by a Member’s investigating authority of serious injury or threat
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thereof caused by increased imports; (3) the taking of a decision to apply or extend a safeguard measure;
and (4) the proposed application of a provisional safeguard measure.

Major Issues in 2008

During its two regular meetings in April and October 2008, the Safeguards Committee continued its
review of Members’ laws, regulations, and administrative procedures, based on notifications required
under Article 12.6 of the Safeguards Agreement. The Committee reviewed the national legislation of
Albania, Costa Rica, Egypt, El Salvador, Guatemala, Malaysia, Nicaragua, Turkey, and Ukraine.

The Safeguards Committee reviewed Article 12.1(a) notifications, regarding the initiation of a safeguard
investigatory process relating to serious injury or threat thereof and the reasons for it, from the following
Members: Australia on swine meat; Brazil on CD-Rs and DVD-Rs; Egypt on blankets; Indonesia on
ceramic tableware and dextrose monohydrate; Philippines on steel angle bars; Turkey on certain electrical
appliances and cotton yarn; and Ukraine on casing and pump-compressor seamless steel pipes.

The Safeguards Committee reviewed Article 12.1(b) notifications, regarding a finding of serious injury or
threat thereof caused by increased imports, from the following Members: Australia on swine meat; Egypt
on blankets; Moldova on beet sugar; Panama on BOPP and PVC films; South Africa on lysine; Turkey on
certain electrical appliances, spectacle frames, and travel goods; and Ukraine on casing and pump-
compressor seamless steel pipes.

The Safeguards Committee reviewed Article 12.1(c) notifications regarding a decision to apply a
safeguard measure from the following Members: Egypt on blankets; Moldova on beet sugar; Panama on
BOPP and PVC films; Philippines on ceramic floor and wall tiles, figured glass, float glass and glass
mirrors; South Africa on lysine; Turkey on certain electrical appliances, spectacle frames and travel
goods; and Ukraine on casing and pump-compressor seamless steel pipes.

The Safeguards Committee reviewed Article 12.4 notifications regarding the application of a provisional
safeguard measure from Egypt on blankets and Turkey on cotton yarn.

The Safeguards Committee received notifications from the following Members of the termination of a
safeguard investigation with no definitive safeguard measure imposed: from Australia on swine meat;
Turkey on certain electrical appliances (partial); and Ukraine on PVC sections for windows and doors.

China Transitional Review: At the October 2008 meeting, the Safeguards Committee undertook its
seventh annual Transitional Review with respect to China’s implementation of the Safeguards
Agreement. Given that China reported no new safeguards legislation or safeguards actions taken in the
past year, the United States did not submit any questions, and the discussion was very brief.

Prospects for 2009
The Safeguards Committee’s work in 2009 will continue to focus on the review of safeguard actions that
have been notified to the Committee and on the review of notifications of any new or amended safeguards

legislation. At the suggestion of the Chairman, the Committee will also work toward establishing
standards for more meaningful notifications of safeguard actions by Members.
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12. Working Party on State Trading Enterprises
Status

Article XVII of the GATT 1994 requires Members, inter alia, to ensure that state trading enterprises
(STEs), as defined in that Article, act in a manner consistent with the general principle of non-
discriminatory treatment, make purchases or sales solely in accordance with commercial considerations,
and abide by other GATT disciplines. The Understanding on the Interpretation of Article XVII of the
GATT 1994 (the Article XVII Understanding) defines a state trading enterprise more narrowly for the
purposes of providing a notification that is required under the Understanding. Members must notify the
Working Party of enterprises in their respective territories that meet this definition, whether or not such
enterprises have imported or exported goods. Members are required to submit new and full notifications
to the Working Party for review every two years.

The Working Party on State Trading Enterprises (WP-STE) was established in 1995 to review, inter alia,
Member notifications of STEs and the coverage of STEs that are notified, and to develop an illustrative
list of relationships between Members and their STEs and the kinds of activities engaged in by these
enterprises.

Major Issues in 2008

The WP-STE held one formal meeting in October, 2008. Prior to that meeting, the United States
responded to questions from Australia concerning previous notifications of U.S. state trading enterprises.

At the October meeting, STE notifications were reviewed for Argentina, Armenia, Australia, Chile, Hong
Kong China, Latvia, Macao China, Singapore, Switzerland, Chinese Taipei, Thailand, Trinidad and
Tobago, Turkey, Ukraine, the United States, and Zimbabwe. Each of these Members had submitted STE
notifications in 2008. Of these Members, Australia, Chile, Thailand, Chinese Taipei, Turkey, Ukraine
and Trinidad and Tobago notified STEs under the definition contained in paragraph one of the Article
XVII Understanding. All other Members submitting notifications indicated that they did not have STEs
under the definition set out in the Understanding.

The United States’ notification included updated information on the Commodity Credit Corporation,
Isotopes Production and Distribution Program, Power Administrations, and Strategic Petroleum Reserve.

The WP-STE also focused its attention on Member compliance with the notification obligation. Members
indicated the need to reflect further on the reasons for Member non-compliance and possible options to
increase compliance and agreed to hold further informal consultations on the matter. The WP-STE also
adopted its Annual Report to the Council for Trade in Goods for the year 2008.

Prospects for 2009

The WP-STE is scheduled to meet in October, 2009. As part of the agriculture negotiations in the Doha
Round, the United States proposed specific disciplines on export agricultural STEs that would increase
transparency, improve competition and tighten disciplines for these entities. In 2009, the WP-STE will
contribute to the ongoing discussion of these and other state trading issues through its review of new
notifications and its examination of what further information could be submitted as part of the notification
process to enhance transparency of STEs.
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F. Council on Trade Related Aspects of Intellectual Property Rights
Status

The WTO Council for Trade-Related Aspects of Intellectual Property Rights (TRIPS Council) monitors
implementation of the Agreement on Trade-Related Aspects of Intellectual Property Rights (the TRIPS
Agreement), provides a forum in which WTO Members can consult on intellectual property matters, and
carries out the specific responsibilities assigned to the Council in the TRIPS Agreement.

The TRIPS Agreement sets minimum standards of protection for copyrights and related rights,
trademarks, geographical indications (Gls), industrial designs, patents, integrated circuit layout designs,
and undisclosed information. The TRIPS Agreement also establishes minimum standards for the
enforcement of intellectual property rights (IPRs) through civil actions for infringement, actions at the
border and, at least in regard to copyright piracy and trademark counterfeiting, in criminal actions. The
TRIPS Agreement is important to U.S. interests and has yielded significant benefits for U.S. industries
and individuals, from those engaged in the pharmaceutical, agricultural chemical, and biotechnology
industries to those producing motion pictures, sound recordings, software, books, magazines, and
consumer goods.

Developed country Members were required to fully implement the obligations of the TRIPS Agreement
by January 1, 1996, and developing country Members generally had to achieve full implementation by
January 1, 2000. LDC Members have had their deadline for full implementation of the TRIPS Agreement
extended to July 1, 2013, as part of a package that also requires them to provide information on their
priority needs for technical assistance in order to facilitate TRIPS Agreement implementation. This
action is without prejudice to the existing extension, based on a proposal made by the United States at the
Doha Ministerial Conference, of the transition period for LDC Members to implement or apply Sections 5
and 7 of Part II of the TRIPS Agreement with respect to pharmaceutical products, or to enforce rights
with respect to such products, until January 1, 2016. In 2002, the WTO General Council, on the
recommendation of the TRIPS Council, similarly waived until 2016 the obligation for LDC Members to
provide exclusive marketing rights for certain pharmaceutical products, if those Members did not provide
product patent protection for pharmaceutical inventions.

Major Issues in 2008

In 2008, the TRIPS Council held three formal meetings. In addition to continuing its work reviewing the
implementation of the Agreement, the TRIPS Council’s work in 2008 focused on the relationship of the
TRIPS Agreement to the Convention on Biological Diversity, as well as ongoing consideration of issues
addressed in the Doha Ministerial Declaration and the Declaration on the TRIPS Agreement and Public
Health. Some Members, including the United States, also sought to have the TRIPS Council continue to
examine issues related to the enforcement provisions of the TRIPS Agreement.

Review of Developing Country Members’ TRIPS Implementation: During 2008, the TRIPS Council
continued to devote time to reviewing the TRIPS Agreement’s implementation by developing country
Members and newly acceded Members, as well as to providing assistance to developing country Members
so they can implement fully the Agreement. In particular, the TRIPS Council continued to urge
developing country Members to respond to the questionnaires already answered by developed country
Members regarding their protection of GIs and implementation of the TRIPS Agreement’s enforcement
provisions, and to provide detailed information on their implementation of Article 27.3(b) of the
Agreement. The United States continued to press for full implementation of the TRIPS Agreement by
developing country Members and participated actively during the reviews of legislation by highlighting
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specific concerns regarding individual Member’s implementation of the Agreement’s obligations,
particularly with regard to China’s efforts.

The Transitional Review Mechanism under Section 18 of the Protocol on the Accession of the People’s
Republic of China has been an important means to raise concerns about China’s implementation of the
TRIPS Agreement. This process has been instrumental in helping to understand the levels of protection
of IPRs in China, and provides a forum for addressing the concerns of U.S. interests in this process. The
United States has been active in seeking answers to questions on a wide range of intellectual property
matters and in raising concerns about enforcement of IPRs.

During 2008, the TRIPS Council undertook a review of the implementing legislation of Vietnam, in
addition to the above-referenced review of China.

Intellectual Property and Access to Medicines: The August 30, 2003 solution (the General Council
Decision on “Implementation of Paragraph 6 of the Doha Declaration on the TRIPS Agreement and
Public Health”, in light of the statement read out by the General Council Chairperson) continues to apply
to each Member until the formal amendment to the TRIPS Agreement replacing its provisions takes effect
for that Member. The amendment text adopted by the General Council in December 2005 and the
statement by the Chairperson preserve all substantive aspects of the August 30, 2003 solution and do not
alter the substance of the previously agreed solution. The United States was the first Member to submit
its acceptance of the amendment to the WTO. At the end of 2008, a total of 18 Members had accepted
the amendment, which will enter into force, for those Members that have accepted it, upon its acceptance
by two-thirds of the membership of the WTO. At its October 2008 meeting, the TRIPS Council reviewed
implementation of the August 30, 2003 solution. Several members commented on the importance of the
solution and reported on preparations to formally accept the amendment. Pursuant to a December 2007
Decision of the WTO General Council, the period in which Members may accept the amendment remains
open until December 31, 2009.

TRIPS-related WTO Dispute Settlement Cases: In April 2007, the United States initiated WTO dispute
settlement proceedings over deficiencies in China’s legal regime for the protection and enforcement of
IPRs by requesting consultations with China. On September 25, 2007, the WTO Dispute Settlement
Body established a panel to consider the dispute. The U.S. panel request alleges breaches of various
provisions of the TRIPS Agreement related to three aspects of China’s IPR regime. First, the panel
request challenges quantitative thresholds in China’s criminal law that must be met in order for willful
acts of trademark counterfeiting and copyright piracy to be subject to criminal procedures and penalties.
These thresholds provide pirates and counterfeiters in China a safe harbor to avoid criminal liability.
Second, the panel request addresses the rules for disposal of IPR-infringing goods seized by Chinese
customs authorities. Those rules appear to permit goods to be released into commerce following the
removal of fake labels or other infringing features, when WTO rules dictate that these goods normally
should be kept out of the marketplace altogether. Third, the panel request addresses the denial of
copyright protection and enforcement to creative works that are awaiting or have not received Chinese
censorship approval.

During 2008, the United States continued to monitor EU compliance with a 2005 ruling of the WTO
Dispute Settlement Body (DSB) that the EU’s regulation on food-related Gls is inconsistent with the
EU’s obligations under the TRIPS Agreement and the GATT 1994. The United States has raised certain
questions and concerns with regard to the revised EU regulation and its compliance with the DSB
findings and recommendations, and continues to monitor implementation in this dispute.

The United States continues to monitor the compliance of WTO Members with their TRIPS Agreement
obligations and will consider the further use of the WTO dispute settlement mechanism as appropriate.
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Geographical Indications: The Doha Declaration directed the TRIPS Council to discuss “issues related
to extension” of the level of protection provided under Article 23 of the TRIPS Agreement to Gls for
products other than wines and spirits and to report to the Trade Negotiations Committee (TNC) by the end
of 2002 for appropriate action. Because no consensus could be reached in the TRIPS Council on how the
Chairperson should report to the TNC on the issues related to the extension of Article 23-level protection
to Gls for products other than wines and spirits, and, in light of the strong divergence of positions on the
way forward on Gls and other implementation issues, the TNC Chairperson closed the discussion by
saying he would consult further with Members. At the December 2005 Hong Kong Ministerial
Conference, the Ministers directed the Director-General to continue his consultative process on all
outstanding implementation issues, including on extension of Article 23-level protection to GIs for
products other than wines and spirits. Consistent with this mandate, the Director-General appointed a
Deputy Director-General to hold a number of such consultations with Members on the issue of extension.

Throughout 2008, the United States and many like-minded Members maintained the position that the
demandeurs had not established that the protection provided Gls for products other than wines and spirits
was inadequate, and thus proposals for expanding GI protection were unwarranted. The United States
and other Members noted that the administrative costs and burdens of proposals to expand protection
would be considerable for those Members that did not have a longstanding statutory regime for the
protection of Gls, that the benefits accruing to those few Members that have longstanding statutory
regimes for the protection of GIs would represent a windfall, and that other Members with few or no GlIs
would receive no counterbalancing benefits. While willing to continue the dialog in the TRIPS Council,
the United States believes that discussion of the issues has been exhaustive and that no consensus has
emerged with regard to extension of Article 23-level protection to products other than wines and spirits.
The United States and other Members have also steadfastly resisted efforts by some Members to obtain
new GI protections in the WTO agriculture negotiations.

In the context of the July 2008 meeting of WTO trade ministers held in Geneva, some Members sought to
establish a new mandate to negotiate the extension of Article 23-level protection to products other than
wines and spirits. The United States and other Members opposed these proposals. No action was taken
on this question at the July 2008 meetings.

Review of Article 27.3(b), Relationship Between the TRIPS Agreement and the Convention on Biological
Diversity, and Protection of Traditional Knowledge and Folklore: As called for in the TRIPS
Agreement, the TRIPS Council initiated a review of Article 27.3(b) of the TRIPS Agreement (permitting
Members to except from patentability plants and animals and biological processes for the production of
plants and animals). Most developing country Members have chosen not to provide such information and
have raised topics that fall outside the scope of Article 27.3(b).

The Doha Declaration directs the TRIPS Council, in pursuing its work program under the review of
Article 27.3(b), to examine, inter alia, the relationship between the TRIPS Agreement and the Convention
on Biological Diversity (CBD) and the protection of traditional knowledge and folklore. Consideration of
this set of issues also continues to be guided by the direction of Ministers in the Hong Kong Declaration,
that all implementation issues (including the relationship of the TRIPS Agreement and the CBD) should
be the subject of consultations facilitated by the WTO Director-General. Furthermore, Ministers agreed
that work would continue in the TRIPS Council on this issue.

A number of developing country Members continue to advocate for amending the patent provisions of the
TRIPS Agreement to require disclosure of the source of the genetic resource or traditional knowledge, as
well as evidence of prior informed consent to obtain the genetic resource and adequate benefit sharing
with the custodian community or country of the genetic resource in order to obtain a patent. In 2006, a
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group of developing country Members submitted draft text for such an amendment to the TRIPS
Agreement. There is, however, no consensus in the TRIPS Council that an amendment should be
pursued.

The United States, with support from other Members, continues to maintain that there is no conflict
between the TRIPS Agreement and the CBD, that an amendment to the TRIPS Agreement is neither
necessary nor appropriate, and that shared objectives with respect to genetic resources and traditional
knowledge (such as prior informed consent and effective access and benefit-sharing arrangements) can
best be achieved through mechanisms outside of the patent system. The United States has also advocated
for a discussion in the TRIPS Council that is fact-based and focused 