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TREATMENT OF BUSINESS PROPRIETARY INFORMATION

The United States notes that, with one exception, the entire text of this second written
submission and the accompanying exhibits is public information. The one exception is
paragraph 117 of the submission, which contains business proprietary information (“BPI™)
derived from the BPI exhibits attached to Korea' s first written submission. The BPI information
in paragraph 117 is noted with double brackets and abold font.

In this public version of the U.S. second written submission, the BPI has been deleted and
replaced with “* * *”,
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I. INTRODUCTION

1 We are now at the mid-point in the panel process, and Koreahas failed utterly to satisfy
its burden of proving that areasonable, unbiased authority could not have made the same
determinations as the U.S. Department of Commerce (DOC) and the U.S. International Trade
Commission (ITC). At the outset, it isworth noting some of the key flaws in Korea sarguments
to date.

2. To accommodate its failure to satisfy its burden of proof, Korea has sought to shift the
burden of proof to the United States by asserting, without any citing to any authority, that “the
investigating authority bears the burden of proof ... .”* In addition, it has attempted to distort the
standard of review by urging the Panel to engage in ade novo review of the record and consider
what a reasonable, unbiased authority “ should” have found.?

3. With respect to subsidy issues, Korea has falsely portrayed the DOC’ s gpproach to the
issue of “entrustment or direction” as extremist. However, there was nothing extreme or exotic
about the DOC’ sinterpretation of the “entrust or directs’ standard. Instead, thered issue
concerning the bailout of Hynix is not one of treaty interpretation, but one of evidence. Korea
has failed to prove that a reasonable, unbiased authority — looking at the same evidentiary record
as was before the DOC — could not have found that the Government of Korea (GOK) entrusted or
directed Hynix’ s creditors to rescue the dying firm. Indeed, Koreawould have the Panel believe
that the GOK was not in the business of entrusting or directing Korean banks to bail out troubled
companies, notwithstanding the fact that Kookmin Bank was warning U.S. investors that this was
exactly what the GOK was doing.?

4. Unable to overcome the evidentiary record compiled by the DOC, it is Koreaitself that
takes an extremist approach. Specifically, Korea seeks to read into Article 1.1(a)(1)(iv) of the
Agreement on Subsidies and Countervailing Measures (“SCM Agreement”) a specid evidentiary
standard. Aside from the fact that the text offers no support whatsoever for this special
evidentiary standard, the adoption of Korea s proposed bank-by-bank, transaction-by-transaction
approach effectively would render that provision meaningless.*

5. Turning to the injury issues, it is by now apparent that Korea' s assertion that the evidence
used by the ITC was not “positive evidence” is baseless. Indeed, Korea has conceded “that the
ITC correctly tabulated its data, at least in all material respects.”® Thus, Korea s argument is not
about whether the ITC sfind material injury determination was based on positive evidence,

Y First Written Submission by the Republic of Korea, 19 April 2004, para. 26 [hereinafter “Korea First
Submission”].

2 Closing Statement of the United States of America at the First Substantive Meeting of the Panel, June 24,
2004, para. 9 [hereinafter “US Closing Statement”].

3 See First Written Submission of the United States of America, May 21, 2004, paras. 69-78 [hereinafter
“US First Submission”] and Exhibits US-46 and US-92.

4 See US Closing Statement, para. 1.

® First Substantive Meeting — Oral Statement of the Government of Korea, 23 June 2004, para. 5
[hereinafter “Korea Oral Statement”].
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because the evidence supporting the ITC' s determination was unquestionably affirmative,
objective, verifiable, and credible. Korea simply wants the Panel to reweigh the evidence or
selective portions of the evidence.

6. With respect to import volume, Korea has retreated from its earlier insistence that import
volume trends were declining, because even the evidence it submitted to the Panel showed
increases. To overcome this problem, Korea persistsin advocating a“brand name” approach that
istotally divorced from the SCM Agreement’ s requirement to look at subsidized “imports.”

7. In the sectionsthat follow, the United States will discuss these and other defectsin
Korea sarguments. The United Statesis confident that the Panel will find that the challenged
determinations of the DOC and the ITC were based upon positive evidence, and objective
examination of a// of the evidence, and were otherwise consistent with the provisions of the
SCM Agreement.

II. THE DOC’S SUBSIDY DETERMINATION WAS CONSISTENT WITH U.S.
WTO OBLIGATIONS

8. Korea argues that the DOC’ s subsidy determination wasimproperly predicated on a“U.S.
style” bankruptcy approach to corporate restructurings.® This dispute, however, is not about the
validity of aparticular “approach” or a specific restructuring “mechanism”.” Rather, this dispute
is about the DOC’ s determination that the GOK-directed bailout of Hynix gave rise to
countervailable subsidies, and whether that determination was inconsi stent with the terms of the
SCM Agreement.

9. The United States' previous submissions set out in great detail the evidentiary and legal
bases for the DOC’ sfinding of financial contribution, benefit, and specificity. Rather than
restating previous material, the United States will take the opportunity in this second written
submission to respond to issues raised by Koreain the course of the first substantive meeting
with the Panel.

5 Korea Oral Statement, para. 35.

7 Indeed, the fact that the International M onetary Fund (IM F) may have recommended changes to K orea’s
corporate workout mechanisms, and that K orea adopted some form of the “L ondon A pproach” to restructurings, is
irrelevant. See Korea Oral Statement, para. 36. First, any connections to international financial institutions like the
IMF does not insulate a particular program from the countervailing duty remedy or the disciplines of the SCM
Agreement. See US First Submission, note 382. Second, the IMF made recommendations to Korea only regarding
methods of overhauling its workout system; it did not formulate or bless the new provisions. In fact, the IMF
remained highly critical of Korea, and in particular the unhealthy role that GOK -owned banks were playing in the
rescue of troubled companies. See US First Submission, para. 42. At one point, the IMF took issue with Korea's
record concerning “out-of-court” workouts, and suggested that greater reliance should be put on court supervised
insolvency in order to accelerate the restructuring of distressed companies. In thisregard, the IMF directors“urged
the authorities to refrain from pushing creditors into bailing out troubled companies ... .” Preliminary
Determination, 68 Fed. Reg. at 16773 (Exhibit GOK -4).
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A. The DOC’s Determination That the GOK Entrusted and Directed Hynix’s
Creditors to Provide Financial Contributions to Hynix Was Supported by the
Evidence, Was Based on an Objective Examination, and Was Consistent
With Article 1.1(a)(1)(iv) of the SCM Agreement

10. Record evidence showed that the GOK adopted an explicit policy to keep Hynix from
failing.® Record evidence also showed that the GOK took affirmative actions to entrust and
direct Hynix' s creditors to provide financial contributions to Hynix during the period of review.’
The GOK did so by exercising control over Hynix’s creditors in its multiple roles as lender,
owner, legislator and regulator. Where necessary, the GOK also used coercion as a means of
effectuating its Hynix policy.™

11.  The DOC concluded that the GOK’s actions resulted in financia contributions within the
meaning of Article 1.1(a)(1)(iv) of the SCM Agreement. This conclusion was not based on a
“narrow perspective’, “generalized statements of government intent or desire”, or “weak or no
evidence”, as Korea argues.* Rather, this inescapable conclusion was based on undisputed and
explicit facts on the record of the underlying investigation and the ordinary meaning of the text of
Article 1.1(a)(1)(iv).

1. Hynix’s Creditors Could Not Say “No” to Participation in the GOK’s
Hynix Bailout Program

12. Early in the countervailing duty investigation, both the GOK and Hynix conceded —in
fact argued — that the various bailout phases were part of a single overdl restructuring program
for Hynix.*? During each phase, the creditor banks rescheduled over and over again their existing
loans with Hynix, while providing additional liquidity whenever Hynix needed more.
Furthermore, each phase of the Hynix bailout involved essentially the same banks.** Eventudly,
the majority of the loans were converted into equity as part of the October restructuring

8 US First Submission, paras. 38-53.

® US First Submission, paras. 54-103.

19 Ys First Submission, paras. 104-126.

1 Korea Oral Statement, paras. 3, 35, 41; First Substantive Meeting - Closing Statement of the Government
of Korea (24 June 2004), para. 6 [hereinafter “Korea Closing Statement”].

2 See, e.g., Hynix Questionnaire Response (January 27, 2003) at 14 and 15 (copy attached as Exhibit US-
119) (Hynix stated that, in September 2000, “ Citibank and SSB, Hynix’ financial advisorsretained to devise a
financial restructuring plan, presented a fully integrated proposal to completely realign the financial structure of
Hynix ... . The important point, for purposes of this submission, is that many of the financial transactions that are
separately identified in the [DOC’ s] questionnaire (each with their own sub-heading) were, in fact, all part of
Citibank and SSB’s original integrated plan for a complete financial restructuring of Hynix.").

13 See Answers of the United States of America to the Panel’s Questions to the Parties Following the First
Substantive Meeting of the Panel, July 9, 2004, Figure US-4 [hereinafter “US Answers"].
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package.** The manner in which the various phases of the bailout program overlapped and were
interrelated isillustrated graphically in the attached Figure US-3, entitled “ The Constituent Parts
of the Hynix Debt Restructuring”.

13.  The DOC gave areasoned explanation of how the various aspects of the bailout were part
of an overall program. They were all driven by the same GOK policy to support Hynix; they
occurred over arelatively short period of time; they were overlapping and interrel ated; and the
GOK’srole was evident at each stage. Moreover, no Hynix creditors was allowed to say “no” to
participating in the GOK’s Hynix bailout program.

a. GOK Ownership and Control of Hynix’s Creditors

14. Korea asserts that, legally, the government was precluded from intervening in the banking
and financial sectors of Korea. A plain reading of the legal instruments cited by Korea belies
Korea s assertion.

15. For example, Artide 5 of Prime Minister Decree No. 408 permits supervisory agencies to
request “cooperation” from financia institutions for the purpose of the stability of the financid
market, or to attain the “goals of financial policy.”* Article 6 provides the government with the
flexibility to intervene on acompany’s behdf, stating that: “The Minister of MFE and KDIC
shall, unless they exercise their rights as shareholders of any of the Financial Institutions,
procure that the Financial Institution which was invested by the Government or KDIC, can be
operated independently under the direction of the Board of Directors thereof”.® Thus, regardless
of the “primary purpose” of the Decree,'’ the fact is that, on its face, the Decree gave the GOK
the legal authority to intervene in the lending decisions of abank in the exercise of the GOK’s
shareholder rights.®® Thus, rather than diminishing the GOK’s authority to intervene in the
decisions of financial institutions, the Decree actually legitimized the GOK’ s rights to intervene
under the guise of stabilizing financial markets or exercising its shareholder rightsto elect and
appoint the banks' decision makers and to make credit policy decisions.™

16.  Similarly, with respect to the Public Fund Oversight Act, the law on its face provides for
government intervention in the financial sector. For example, the Act required Korean private
banks to sign contractual commitments with the GOK (“Memoranda of Understanding” or

14 US First Submission, para. 144.

® Prime Minister Decree No. 408 (Exhibit GOK-45).

18 Prime Minister Decree No. 408 (Exhibit GOK-45) (emphasis added).

17 K orea Oral Statement (First Meeting), para. 47.

18 preliminary Determination, 68 Fed. Reg. a 16774 (Exhibit GOK-4); Prime Minister Decree No. 408
(Exhibit GOK -45).

¥ preliminary Determination, 68 Fed. Reg. at 16774 (Exhibit GOK-4).
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“MOUS") in exchange for the massive recapitdizations they received from the government.®
These MOUs provided the GOK with a contractual right to intervene in the day-to-day business
and credit decisions of Korean banks.?* The MOUSs set financial soundness, profitability, and
asset quality targets, and included a detailed plan for implementation.?? Thus, the DOC
reasonably concluded that by entering into MOUSs, “[t]he GOK in this manner can be directly
involved in the fiscal operations of the bank.”%

17. Bank-specific evidence dso belies Korea' s assertions that the GOK was preduded from
intervening in the banking and financial sectors of Korea. For example, Kookmin Bank, in
which the GOK had less than 10 percent ownership in terms of common shares with voting
rights, admitted in sworn submissions to the U.S. Securities and Exchange Commission (“SEC”)
that it had been, and still was, subject to GOK influencein its lending decisions. Specifically,
Kookmin’sJune 2002 prospectus stated: “The Korean government promotes lending to certain
types of borrowers as a matter of policy, which we may feel compelled to follow.” The
prospectus also states “ However, government policy may influence {Kookmin} to lend to certain
sectors or in a manner in which {Kookmin} otherwise would not in the absence of the
government policy."** These statements were a clear and unequivocal acknowledgment by a
private bank that the GOK could and did influence its lending decisions.

18. In an attempt to dismiss this direct evidence of GOK influence over the lending decisions
of private banks, Korea asserts that GOK had no control or influence over Kookmin and argues
that the language in the K ookmin prospectus had nothing to do with Hynix.>> However, the
prospectus speaks for itself.?? Moreover, Kookmin's financial statements suggested that the
statements in its prospectus related to Hynix. For example, Kookmin specifically noted in its
2001 Annual Report that Kookmin's “financially troubled” borrowers included Hynix

D Government of Korea Verification Report at 4 (referencing Exhibits 1-2 through 1-6) (Exhibit US-12).

2 See Preliminary Determination, 68 Fed. Reg. at 16774 (Exhibit GOK -4).

2 preliminary Determination, 68 Fed. Reg. at 16774 ((Exhibit GOK -4).

3 preliminary Determination, 68 Fed. Reg. at 16774 (Exhibit GOK -4).

2 Kookmin Bank Prospectus (June 18, 2002) at 22 (emphasis added) (Exhibit US-46).

% Korea Oral Statement, para. 53.

% The DOC properly assessed Kookmin’s statements under the SEC’s “plain meaning” rule, which
governed Kookmin'sfilings with the SEC. In that regard, it should be noted that the penalties for making false or
misleading statements to the SEC are severe. For example, violations of Sections 11 and 12(2) of the Securities Act
can and do result in the issuer having to refund to investors all of the millions of dollars raised by it in an offering. In
addition to the remedies provided in Sections 11 and 12(2), the Securities Act provides other types of monetary
damages. Lawyers and accountantsthat assist in the preparation of fraudul ent prospectuses may face multi-million
dollar liability based on allegations of malpractice or aiding and abetting. Deliberate violations are crimes that can
lead to fines or imprisonment.
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Semiconductor.?” In fact, Kookmin listed Hynix asits single largest financially troubled
borrower.

19.  The GOK’sownership interestsin Hynix’ s creditor banks was a significant, though not
dispositive, factor in the DOC’ s analysis of entrustment or direction. For example, the GOK’s
common shares carried voting rights, and its ownership stake allowed it to determine bank
management through the nominating committee process® Thus, the GOK's ownership interests
in Hynix’ s creditors provided the means by which it could entrust aspects of Hynix’s
restructuring and recapitalization to these banks.

b. The Corporate Restructuring Promotion Action (“CRPA”)

20. The GOK enacted the CRPA in August 2001, precisely at the time when Hynix and other
Hyundai Group companies were on the brink of bankruptcy and required significant financial
assistance to avoid financial failure” These high profileinsolvencies werelooming a atime
when officials in Korea believed that the voluntary corporate workout system that had existed
under the Corporate Restructuring Act (CRA) needed to be amended because it allowed creditors
to opt out of restructuring. As GOK officials sated during the verification, “because of this
hesitation on the part of creditorsto put companies under workout programs, the National
Assembly passed the Corporate Restructuring Promotion Act (* CRPA™) to make sure that the
banks could not avoid participating in workouts.”*

21. Pursuant to the CRPA, creditor banks were “ obligated to use the workout system if
financial indicators showed that the company needed to be put under aworkout plan.”** Thus, at
the core of the CRPA was the desire to ensure across-the-board participation by all creditor banks
in companies undergoing corporate workouts. Article 2 of the CRPA made participation in the
restructuring process mandatory.*

2" Kookmin Bank, Annual Report 2001 at 58 (copy attached as Exhibit US-120). The DOC also found that
the statement in Kookmin’s prospectus was mirrored in Kookmin’s loan approval documents for the December 2000
syndicated loan. Hynix Verification Report at 23 (Exhibit US-43). Hynix claimed proprietary treatment for the
precise language.

% See Financial Experts Report, Meeting 2, at 5-6; Meeting 5, at 12; and Meeting 5, at 11 (Exhibit GOK -
30) (“Inthose cases [of public fund injections and greater government ownership], the government has interfered in
the governance of the banks. For example, there have been instances where the government has tried to appoint
outside directors or influence the decisions of the committee that selects the CEO.”); see also Government of Korea
Verification Report, at 4 (Exhibit US-12) (“ According to the officials, bank nominating committees consist of
outside directors, independent professionals, and where the government is majority or largest shareholder, a public
interest or shareholder representative who is selected by the government.”).

% US First Submission, para. 84.

% GOK Verification Report at 8 (Exhibit US-12).

3 Issues and Decision Memorandum at 54 (Exhibit GOK-5); GOK V erification Report at 8 (Exhibit US-
12).

%2 CRPA, Article 2 (Exhibit US-51).
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22. Citibank officials characterized the CRPA as way for the larger creditorsto forcetheir
decisions on smaller creditors.®*® Independent analysts, such as Standard and Poor’s, noted that
the CRPA provided the GOK with “a powerful voice in lending decisions’, and concluded that
the GOK could utilizeiits powers to “force some financid institutions to make new |loans againg
their will” and “strip[] the financial services companies of their independence in lending
decisions.”* Thus, while the CRPA may have been modeled in some respects on the so-called
“London Approach”, the GOK’s version was government-driven, with the GOK playing a direct
role in working out debts with financial institutions owned and controlled by the GOK.

23.  Thestructure of the CRPA enables a handful of banks — the“Creditors’ Council” —to
dominate the restructuring process, to establish the terms and details of the agreement, and to
dictate the results to every other creditor. Infact, thisis precisely what happened in the Hynix
October restructuring. Pursuant to Article 27(1), banks holding 75 percent of a company’ s debt
set the financial restructuring terms for all of the company’ s creditors.®* During verification,
officials of the Korea Exchange Bank (KEB) confirmed the voting structure of the CRPA, stating
that “aresolution passed aslong at 75 percent of the creditorsin terms of exposure approved the
agendaitem.”*® Citibank confirmed the effectiveness of this voting structure, stating that
“creditor banks holding 75 percent of Hynix’ debt can impose their decisions on everyone else ...
[and that, whil€] foreign creditors wanted more freedom to maneuver ... they didn’t see that they
had much choice ... .”¥

24. Public entities, such as the Korea Development Bank (KDB), and private entities owned
and controlled by the GOK,, were by far Hynix’ s largest creditors.® Under the CRA/CRPA
voting structure, even when these banks did not account for 75 percent of the votes, they had
sufficient voting power to block any actions that the minority creditors might propose. The DOC
found that in both the May and October restructurings, GOK-owned and controlled banks held a
majority of the voting rights; i.e., a blocking majority.*

25. In an effort to recast the CRPA as avoluntary process, Korea asserts that “ many” of
Hynix’s creditors “walked away” from the October restructuring, opting to exercise “appraisal
rights’, and were able to obtain “wha they could have obtained through liquidation.”* In fact, it
was impossible for any creditor to “walk away” from the Hynix bailout, and none did.

33 Hynix Verification Report at 20-21 (Exhibit US-43). Hynix claimed proprietary treatment for the exact
language used by the Citibank officials who were interviewed in the course of the DOC’s verification of Hynix.

% Korean Restructuring Law May Hurt Credit Growth and Credit Quality of Financial Firms, STANDARD
& POOR’s (September 26, 2001) at 1-2 (copy attached as Exhibit US-124).

% CRPA, Article 27(1) (Exhibit US-51).

% Hynix Verification Report at 15 (Exhibit US-43).

S7 Issues and Decision Memorandum at 54 (Exhibit GOK -5).

8 See US Answers, Figure US-4.

% See US First Submission, paras. 68, 147-8.

4 K orea Oral Statement, paras. 51, 55.
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26.  Theinvestigation record establishes that Hynix creditor banks did not have any choices
beyond the three options offered under the proposed restructuring plan developed by Hynix’s 18
largest creditors — which were public and private entities owned and controlled by the GOK —
and presented to all creditors for avote on October 31, 2001. Contrary to Koreda' s suggestions at
the first substantive meeting with the Panel, none of the three options in the plan can properly be
characterized as a“walk away” option, or the equivalent of liquidation rights. Moreover, there
was no fourth option outside the plan approved by the Creditors’ Council.

27. Based on information submitted by Hynix and the GOK, there were only three options
open to Hynix creditor banks. AsHynix noted in its questionnaire response, “under the plan,
creditors fell under three tiers depending on whether they decided to extend new loans to Hynix
and/or convert debt to equity.”** The options available to Hynix creditors were:

- extend new loans to Hynix, convert a portion of their unsecured Hynix debt to
equity, and extend maturities on the remainder;

- withhold new loans, convert 100 percent of secured loans and 28.46 percent of
unsecured |oans to equity, and forgive the remainder; or

- choose not to provide new loans or to convert loans into equity shares, and instead
agree to convert a portion of their loan balancesinto five-year debentures at zero
percent interest. The portion converted into debentures was cal culated based on
100 percent of the secured loans and 25.46 percent of the unsecured loans, based
on the liquidation value of the company.

28.  Option 3 iswhat Korea characterizes as “waking away” from Hynix and receiving
“basically what they would have obtained in liquidation.”** By asserting that the four Option 3
banks “walked away,” Koreaimplies that the banks received some form of compensation and
that was the end of their relationship with Hynix. In fact, the terms of Option 3 prevented the
four banks from severing their ties with Hynix. Under the terms of Option 3, the banks were
required to accept afive-year interest-free debenture from Hynix, thus condemning them to
maintain afinancial relationship with Hynix at least until 2006.

29. In addition, what the Option 3 banks “ obtained” was not comparable to what they might
have received in liquidation, for the following reasons:

- The banks were foreclosed from even seeking liquidation. Koreaimplies that,
under the CRPA, Hynix’s creditors could have put the company “into court

4 Hynix Questionnaire Response (January 27, 2003) at 54 (Exhibit US-119).
2 K orea Oral Statement, para. 51.
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receivership if they decided to do so.”* Apparently, however, what the law
giveth, the law dso taketh away. Even assuming Koreais accurately
characterizing provisions of the CRPA,* the fact remains that Article 14 of the
CRPA authorizes the Financial Supervisory Service (FSS) (a government
authority*) to stop creditorsthat want to seek liquidation from exercising their
rights to call loans and to move companies into receivership.”® And, infact, that is
exactly what happened in this case. The FSS did exercise this authority on
Hynix’'s behaf during the period of investigation.*’

- As part of the CRPA processes described above, Option 3 banks had no
independent rights to seek or establish the value of their outstanding credit to
Hynix. Rather, their rights and terms were dictated to them by the GOK-owned
and controlled banks and the rest of the blocking majority on the Creditors
Council;*®

- In aliquidation situation, creditors would receive payment in the form of cash or
assets based upon amutually agreed liquidation value for the company in
guestion. In this case, however, the banks had no say in what the liquidation
value was or how it was calculated. In aliquidation, the value of the company
would typically be established with reference to several estimates and with the full
review and approval of the creditor banks. Instead, the “liquidation” value used to
establish the debenture and write-off amounts for Option 3 banks was only based
on the Arthur Anderson eva uation, commissioned and paid for by Hynix and its
Creditors Council;

- Selecting Option 3 did not sever the ties between the Option 3 banks and Hynix.
Instead of receiving payment and “walking away,” the Option 3 banks were forced
to maintain an on-going financial relationship with Hynix, by accepting interest-
free debentures rather than cash payments. Thus, they continued to carry Hynix
debt on their books and ran the risk of never being paid if Hynix were to default.

30.  Thus, record evidence supported the DOC’ s findings that the CRPA enabled the GOK
entrust and direct Hynix’ s creditors to provide assistance to Hynix. Hynix’s creditors had no
options available to them other than the three established by the banks that the GOK owned and
controlled. Liquidation was not an option available to the banks that selected Option 3, and what
those banks received was not comparable to what they might have received if aliquidation had

4 Korea Oral Statement, para. 55.

“ Koreadid not support its assertion with a citation to the CRPA. See Korea Oral Statement, para. 55.
% See US First Submission, para. 101 (discussing actions of the FSS).

% CRPA, Article 14 (copy attached as Exhibit US-123).

4 Government of Korea Verification Report at 19 (Exhibit US-12).

% US First Submission, para. 88.
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taken place. Finally, Option 3 banks did not “walk away” — they were not scheduled to be pad
until 2006. In other words, no creditor had the option to say “no” to the GOK’s policy to support
Hynix and prevent itsfailure.

C. GOK Coercion

31 K orea asserts that the DOC misconstrued what was merdy the benign “intersection” of
two events — the Hynix restructuring and financial reformsin Korea*® In fact, the record shows
that the Hynix bailout was on a collision course with those reforms. That fact is heavily
underscored by the evidence of the GOK’ s intimi dation of banks such as K orea First Bank (KFB)
and KorAm Bank when they threatened the success of the GOK’s plan. Korea has sought to
diminish the significance of this evidence by arguing that the DOC’ s reliance on the reputable
journals that reported the incidents of GOK coercion was an insufficient basis for afinding of
government entrustment or direction. As discussed further below, however, such evidence,
which in the DRAMs investigation consisted largely of direct quotes from bank officials, can
form the basis for such afinding. This and other evidence demonstrated that the GOK was able
to, and in fact did, entrust and direct Hynix’s creditors to save the financially distraught
company. In short, the record demonstrated that the GOK did make a “special exception”* and a
special policy for Hynix.

2. The GOK Ensured That Hynix’s Creditors Would Have No Excuse to
Say “NO”

32. In addition to taking actions that directly evinced entrustment and direction, the GOK
also took actions to ensure that Hynix’ s creditors were in a position to effectuate the GOK’ s
policy to rescue Hynix. One such action was the GOK’ s instruction to the FSC** to waive the
ceiling on loansto a single borrower. Specifically, in a November 2000 meeting, the Economic
Ministers concurred on a “resolution of special approval” by the FSC to increase certan banks
ceiling limits for single borrowers, as requested by the KEB on behalf of Hynix's creditors.>
Because Article 35 of the Banking Act prohibited a financia institution from loaning more than
25 percent of its capital to any one chaebol, or more than 20 percent to any one company,* a
number of Hynix’s creditors were already above their legal limit and would otherwise not have

49 K orea Oral Statement, para. 39.

%0 K orea Oral Statement, para. 45.

1 As part of its post-1997 reforms, the GOK created a government organization called the Financial
Supervisory Commission (“FSC”). The FSC was established for the purpose of consolidating and improving the
GOK’s monitoring and supervision of financial institutions. The FSC’s authority was subsequently expanded to
cover specialized banks. See US First Submission, para. 94.

52 Results of Discussions at the Economic Ministers’ Meeting, letter from Ministry of Finance and Economy
(November 28, 2000) (translated version) (Exhibit US-28).

3 Government of Korea Questionnaire Response (February 3, 2003), Exhibit 8 (Banking Act, Article 35)
(Exhibit US-53).
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been able to participate in the restructuring and recapitalization of Hynix without the GOK’s
specia intervention.

33.  The FSC approved three credit limit increases for Hynix' creditors “in order to allow them
to participate in the Hynix restructuring process.”>* The first waiver was for the KDB, KEB and
KFB, thereby ensuring the existence of enough participants to raise the 800 billion won
December 2000 syndicated loan.** The second was a blanket waiver provided for any bank that
participated in the KDB Fast Track Program.*® The FSC granted this blanket waiver without any
regard to the commercial considerations pertaining to the individual banks. The third waiver was
aMarch 2001 waiver for Woori Bank relating to its D/A financing to Hynix.>’

34.  Koreaclaimsthat the waivers were smply a“modest” step.® To the contrary, at the time
of the DOC’ sinvestigation, the FSC had approved only five cases since January 2000 where an
applicant bank applied to exceed its credit ceiling, four of which related to Hynix and other
Hyundai Group companies.® These were companies identified by the GOK as being part of its
“backbone industries” that should not be liquidated simply to follow “market principles.”® The
record evidence showed that, far from applying “market principles,” the FSC waved the credit
ceiling for three of Hynix's creditors participating in the December 2000 syndicated |oan for
economic, social and politicd reasons.®

35.  Koreamakes much of the fact that five banks did not receive awaiver.® Theimport of
thisfact is elusive, because these other banks simply did not need awaiver.®® The salient fact is
that the GOK waived the ceiling for every Hynix creditor that needed a waiver in order to
participate in various restructuring events. Entrustment or direction to the banks to assist Hynix
would be meaningless if the banks were legally precluded from complying with the GOK’ s
directives.

% Issues and Decision Memorandum at 50-51 (Exhibit GOK -5); Government of Korea Verification Report
at 16 (Exhibit US-12).

% See, e.g., Hyundai Electronics May Seek Loans Beyond Borrowing Limit, AFX NEws LIMITED, AFX-
Asia (December 1, 2000) (Exhibit US-54); Panel to Approve Excess Credit Provision to Hyundai Electronics,
KoREA HERALD (December 2, 2000) (translated version) (Exhibit US-55); see also Government of Korea
Verification Report at 16 (Exhibit US-12).

% Government of Korea Verification Report at 17 (Exhibit US-12).

5" Government of Korea Verification Report at 16 (Exhibit US-12).

% K orea Oral Statement. para. 49; Korea Closing Statement, para. 5.

9 Issues and Decision Memorandum at 50-51 (Exhibit GOK -5); GOK Verification Report at 16-17 (Exhibit
uUs-12).

% The State Activism toward the Big Business of Korea, 1998-2000: Path Dependence and Institutional
Embeddedness, Jiho Jang, University of Missouri-Columbia (April 2001) (Exhibit US-17).

81 Government of Korea Verification Report at 16-17 (Exhibit US-12).

52 K orea Oral Statement, para. 49.

® K orea Oral Statement, para. 49.
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36.  Another of the GOK’s actions aimed at effectuating its policy to ensurethe survival of
Hynix was the GOK'’s pressure on credit rating agencies. For example, on January 22, 2001, the
Korea Investors Service, one of three local rating firms, downgraded Hyundai Electronics
corporate bonds to a speculation-grade credit rating.** The FSC, concerned that this lower rating
might endanger Hynix’ s eligibility for the KDB Fagt-Track program, reacted by calling credit
rating agency officials. FSS officials also met with representatives from the local credit rating
agencies at which the representatives were pressured and reprimanded. Agencies subsequently
cancelled plansto downgrade or were forced to upgrade credit ratings.”® Lower credit ratings
would have made it more difficult for the GOK to continue its Hynix bailout program, which was
already the subject of intense criticism.

3. The GOK’s Actions Evinced Entrustment and Direction

37.  Governmentstypicdly have a wide range of tools at their disposal to deliver afinancid
contribution indirectly, and these tools may vary greatly in terms of ther transparency.
Governments may have political reasons for wanting to obscure their role in providing assistance
to aparticular company or industry. Thus, casesinvolving indirect subsidies can present
particular challenges for an investigating authority attempting to gather facts and figure out what
really happened.®

38. In light of these considerations, if Article 1.1(a)(1)(iv) isto have any meaning, it is
essential to recognize the importance of examining, on a case-by-case basis, all of the evidence,
including primary, secondary, and circumstantial evidence, surrounding possible government
entrustment or direction. In other words, an investigating authority must be able to assess the
evidencein light of the totality of circumstances.

39.  These circumstances would include, not only the specific actions taken by a government,
but also the greater context for those actions, including any governmental interest in, and control
over, theprivate partiesit is alleged to be entrusting or directing, any inducements of the private
bodies allegedly taking action at the government’ s behest, any governmental policies concerning
the company or industry that allegedly benefits from government entrustment or direction, and
the views of objective third party observers and scholars who are knowledgeable about a
government’ s policies and practices regarding intervention in the decision-making of firms.

8 Not an Outright Order of Do-this-Do-that, but a Subtle Pressure, DONG-A ILBO (March 6, 2001)
(translated version) (Exhibit US-71); F'SS Asked for Reflection of Hyundai Affiliates’ Improved Business
Performance on Credit Rating, KOREA ECONOMIC DAILY (January 27, 2001) (translated version) (Exhibit US-72);
Interest Rate on Hyundai Electronics Corporate Debentures Likely to Go Up by 1.8% Points ... Result of
Downgraded Credit Rating, KOREA EcoNomIc DAILY (January 30, 2001) (translated version) (Exhibit US-73).

% US First Submission, paras. 116-123.

% As Korea itself acknowledges, the Hynix bailout did not involve a “formal program or law”. Korea Oral
Statement, para. 76.
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40. In the case of the Hynix bailout, the reasonableness of the DOC’ s conclusion that the
GOK entrusted or directed Hynix’s creditorsis not even aclose call. The DOC considered a
wide range of evidence, including official GOK documentation of high-level meetings and
directives; GOK laws; the investigative report of Korea' s Grand National Party investigation of
the GOK'’s preferential policies for Hynix and other Hyundai Group chaebol; reports of direct
meetings between GOK officials and Hynix/Hyundai creditors, confirmed by supporting
documentation; sworn submissions to U.S. and Korean regulatory agencies, and reports and
website materials of Korean banks; numerous direct quotes from GOK officialsin interviews and
press conferences; public statements of Hynix’ s creditors; U.S. Government reports; IMF and
OECD reports; public statements of Hynix; book excerpts; newspaper reports; and the reports of
scholars, analysts and experts on the GOK'’s control of the banks, direction of credit practices and
Hynix’sfinancial condition.

41. Furthermore, Korea' s arguments to the contrary notwithstanding, prior panel reports
provide support for the DOC’s reliance on secondary sources and the drawing of reasonable
inferences based on the record evidence. For example, in US — DRAMs, Korea contested the
DOC' s rdiance on, among other things, materials from “independent market anayss' reports
from ... brokerage houses ...; business and market news reporting by well-known news
organizations ...; and reports from various trade journals.”® Korea argued that the DOC's
reliance on such sources violated the obligation to “satisfy itself asto the accuracy of the
information” under Article 6.6 of the Agreement on the Implementation of Article VI of the
General Agreement on Tariffs and Trade 1994 (“*AD Agreement”).

42.  The panel rejected Korea's argument. The panel agreed with the United States that the
DOC properly utilized secondary sources and “applied its considerable experience in market
analysis and considered the source of theinformation, itsinternal logic and its consistency with
other information in determining the accuracy and usefulness of certain news reports presented
by the respondents and brokerage house reports presented by the petitioner.”®®  The panel
asserted that there was nothing about the use of secondary information, as such, that made it any
less reliable a basis on which to make a determination. The pand further stated that: ”Korea has
failed to identify anything on the record (other than the fact that the information was not verified)
to indicate that an unbiased and objective investigating authority could not properly have been
satisfied as to the accuracy of this information.”

43. In the DRAMSs investigation at issue in this dispute, the secondary sources in the record
have been shown to be credible and are often corroborated by other reports or documents. For
example, the article detailing the GOK’ s decision to assist Hynix and its series of Ministerial
meetings (Direct Intervention by the Government in Supporting Hynix, THE KOREA ECONOMIC

S"US — DRAMs, para. 6.79.
% US — DRAMs, para. 6.79.
% US — DRAMSs, para. 6.79.
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DAiLY, August 28, 2001 (Exhibit US-29)) was completely corroborated by the underlying official
Ministerial documents concerning the GOK’ s decisions and orders.

44, In addition, the Appellae Body has recognized the permissibility of relying on reasonable
inferences. In Canada — Aircraft, the Appdlate Body sated asfollows:

[IInall cases, in carrying out their mandate and seeking to achieve the ‘ objective
assessment of the facts' required by Article 11 of the DSU, panels routinely draw
inferences from the facts placed on the record. The inferences drawn may be
inferences of fact: that is, from fact A and fact B, it is reasonable to infer the
existence of fact C. Or the inferences derived may be inferences of law: for
example, the ensemble of facts found to exist warrants the characterization of a
‘subsidy’ or a‘subsidy contingent ...in fact...upon export performance.’” The
facts must, of course, rationally support the inferences made, but inferences may
be drawn whether or not the facts already on the record deserve the qualification
of aprima facie case. The drawing of inferencesis, in other words, an inherent
and unavoidable aspect of a panel’s basic task of finding and characterizing the
facts making up a dispute.”

Although the Appdlate Body was addressing therole of apanel, its reasoning applies equdly to
the role of an investigating authority conducting a countervailing duty investigation.

45.  Thus, it isnot the fype of evidence that matters. Rather, the issue is whether the domestic
authority examined all the pertinent facts and provided an adequate explanation as to how the
facts support its determination. The DOC did so in the DRAMSs investigation.

B. The DOC’s Determination That GOK-Entrusted and -Directed
Restructuring and Recapitalization Measures Conferred Benefits on Hynix
Was Consistent With Articles 1.1 and 14 of the SCM Agreement

46. In Canada — Aircraft, the panel found that a benefit exists where “the financial
contribution places the recipient in a more advantageous position than would have been the case
but for the financial contribution.”” In reviewing that report, the Appellate Body affirmed that a
benefit exists where “the ‘financial contribution’ makes the recipient ‘ better off’ than it would
otherwise have been, absent that contribution.””? In determining the existence of a benefit,
therefore, the issue is the position of the recipient “but for” or “absent” the government’s
financial contribution.

™ Canada — Aircraft (AB), para. 198.
™ Canada — Aircraft (Panel), para. 9.112.
2 Canada — Aircraft (AB), para. 157.
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47. Moreover, the Appellate Body has stated that the point of comparison is “the
marketplace”; i.e., abenefit exists where the financial contribution is received on terms more
favorable than those available in the market.” Finally, following the reasoning of the Appellate
Body, the Brazil — Aircraft panel concluded that the concept of a comparison market necessarily
means a “commercial market, i.e., amarket undistorted by the government’ s financial
contribution.”” In other words, only by comparison to a market undistorted by the government’s
financial contribution isit possible to determine whether the recipient isbetter off than it
otherwise would have been absent the financia contribution.

48.  Article 14 does not redefine the concept of benefitin Article 1.1(b). Article 14 merely
provides guidelines that must be followed in establishing “methods’ for applying that concept to
particular types of financial contributions. Therefore, each guidelinein Article 14, including the
guideline contained in Article 14(b), must be interpreted in a manner that is consistent with the
meaning of the term “benefit” asused in Article 1.1(b) of the SCM Agreement.

49. At thefirst substantive meeting with the Panel, Korea made essentially two arguments
with respect to the DOC’ s calculation of the benefit in the DRAMs investigation. First, Korea
argued that the DOC rejected banks, including Citibank, that could have been used as suitable
benchmarks for calculating the benefits attributable to the various elements of the Hynix bailout.
Second, Korea argued that the DOC erred in calculating the uncreditworthy benchmark rate by
using arisk premium figure that was not Korean. Neither of these arguments withstands
scrutiny.

1. Citibank

50. Koreaarguesthat the DOC erred in rejecting Citibank as an appropriate benchmark for
measuring the benefit of loans and other financial contributions to Hynix. Consistent with
Article 14 of the SCM Agreement, the DOC examined the pertinent facts surrounding the loans
and equity investments from Citibank and provided an explanation as to why they did not qualify
as appropriate benchmarks.”

51. TheDOC did not find that Citibank was entrusted and directed by the GOK.
Consequently, the DOC undertook an examination of whether loang/equity investments from
Citibank could serve as a benchmark for measuring benefit. Consistent with U.S. law and the
DOC’ sregulations, this analysis included a careful review of the circumstances surrounding
Citibank’s extension of financing to Hynix during the period of investigation. Among these
circumstances was the fact that Citibank was not a lender to Hynix prior to December 2000; that
is after Citibank became, a ong with Salomon Smith Barney (SSB), Hynix’ sfinancial advisor. In

B Canada — Aircraft (AB), para. 157.
™ Brazil — Aircraft, para. 5.29 (emphasis in original).
™ Issues and Decision Memorandum at 7-11 (Exhibit GOK-5).
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addition, Citibank’s financing to Hynix consisted of only those same restructuring elements that
other Hynix creditors participated in as part of the bailout. In other words, Citibank provided no
loans that were not part of the same bailout measures examined by DOC.

52.  Thereasons why the DOC rejected Citibank as a suitable benchmark are discussed
extensively in the paragraphs 197-204 of the United States' first written submission, but can be
summarized as follows:

- Citibank’s involvement was small in absol ute and percentage terms compared to
the involvement of the government-owned and controlled banks.

- Citibank itself acknowledged that its participation was only a symbolic gesture.”

- There was substantial record evidence that Citibank’s risk assessment of Hynix
was influenced by the GOK’ s policy to support Hynix and prevent itsfailure. For
example, a Citibank official stated that Citibank needed a clear signa from the
Korean banks that they were willing to support Hynix before they would commit
funds;

- Record evidence showed that Citibank was influenced by the significant and
continuing involvement of the GOK in propping up Hynix, rather than its belief
that Hynix was a commercidly worthy credit risk in its own right.”

- Citibank and SSB were the exclusive financial advisorsto Hynix, and reaped
significant fees from this engagement — fees that would justify the token
participation on the restructuring packages.

- Evidence showed that Citibank’ s involvement with Hynix was viewed by
Citibank as a stepping stone towards alarger and more lucrative role in helping
the GOK to resolve other structural problemsin the Korean financial market.

53.  Whilethe GOK argues that Citibank’s lending was not small, a calculation of Citibank’s
overall contribution based on Hynix’ s proprietary data showed that its share of the total was
indeed small. The fact that Citibank’s contributionsin May and October were proportional to its
outstanding credit to Hynix, and proportional to what others provided, actually supports the
DOC’s conclusion that Citibank’s lending was small, because Citibank’ s first loan to Hynix was
only in December 2000 and it constituted a minor portion of Hynix’s overall debt. Citibank’s
small debt formed the basis for its proportional share in other elements of the bailout.

® See Hynix Verification Report at 19 (Exhibit US-43).
T US First Submission, paras. 200-201.
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2. Default Rates

54.  The GOK claimsthat the DOC erred in using historical cumulative default rates
published by Moody’ s Investor Service to calcul ae the uncreditworthy benchmark rate used to
measure the benefit to Hynix. The GOK does not argue that Hynix was creditworthy during the
period of investigation, but rather takes issue with theway in which DOC cal cul ated the “risk
premium” added to the benchmark to account for the fact that Hynix was uncreditworthy.”
Specifically, the GOK argues that the DOC was obligated to use data concerning Korean default
rates provided by Hynix.

55.  Nothingin Article 14 of the SCM requires that the DOC use Korean default rates to
measure loans benefits. The language of Article 14(b) requires only that the benefit calculation
be based on comparable commercial loans that Hynix “could obtain on the market,” but does not
prescribe any geographical limitations on the market used.

56.  Infact, the DOC examined but rejected the Korean default rates provided by Hynix.

First, there was no information provided with the rates offered by Hynix that would have alowed
the DOC to ascertain how they were calculated. Second, there was nothing indicating that the
historicd rates were cumulative average rates, as required under the DOC’s regulations. Only
cumulative rates provide the probability of default over the full term of the loan, as opposed to a
singleyear. Third, the default information submitted by Hynix was unreliable on its face,
because the data suggested that the default rate for the lowest rated debt was lower than the
default rate for the highest rated debt. Thisinverse relationship made no sense. Accordingly, the
DOC reasonable declined to rely on the rates offered by Hynix, because they lacked sufficient
information and appeared unreliable on their face.”

C. The DOC’s Finding of Specificity Was Consistent With Article 2 of the SCM
Agreement

57.  Article2.1(c) of the SCM Agreement contans clear and objective criteriafor determining
when a subsidy is specific. Wherea subsidy is used by certain enterprises or is predominantly
used by or granted in disproportionately large amounts to certain enterprises, it is specific in fect.
Other than considering the extent of diversification of economic activities and the length of time
the subsidy program has been operating, Members are not obligated to conduct any further
specificity andysis.

58. Korea argues that the DOC was obligated to use a particular benchmark in considering
disproportionate use of subsidies. According to Korea, itstax credit program hypothetical shows

8 K orea First Submission, paras. 553-556.
" US First Submission, paras. 205-214.
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the flaw inthe DOC' sanalysis of specificity.? Korea misapprehends both the DOC'’ s specificity
determination and the de facto specificity provisions of the SCM Agreement.

59. Consideration of whether a subsidy program is specificin fact is, by its very nature, a
fact- and case-specific determination. Korea' stax credit hypothetical isjust that, hypothetical.
Analyzing specificity outside the context of case-specific facts and evidence is speculative a
best. More importantly, however, the DRAMs investigation was not about hypotheticals.

60. Asdetailedinthe U.S. first written submission, the DOC demonstrated, based on positive
evidence, that the GOK-directed bailout was specific in fact to Hynix, and thus actionable under
the SCM Agreement.®* Although Korea disputes whether the bailout was government-directed, it
has not disputed that Hynix was the beneficiary of aplanned financial restructuring program.

61. The DOC dso examined corporate usage of the CRA/CRPA to substantiateits specificity
determination. The DOC found that, based on data provided by the GOK, the Hyundai Group
companies received an extraordinarily large percentage of financial restructuring and
recapitalization aid and that Hynix alone received a very high percentage of such aid.%* Itis
axiomatic that an analysis of disproportionate use is comparative. Korea has simply argued for
use of a different comparative benchmark; argument should not be confused with WTO
obligation.

D. The DOC’s Meetings With Financial Experts Were Not Inconsistent With
Article 12.6 of the SCM Agreement

62. Initsoral statement, Korea states that it did not consent to the DOC’ s meetings with
financial experts® The United States disagrees with Korea' s new interpretation of the facts
concerning this issue.

63. Initsfirst submission, Korea conceded that during the investigation it did not object to
the DOC’ s meetings with financial experts, but rather objected to the form of such meetings.®
As detailed in the first submission, the DOC considered the GOK’ s request to allow the GOK's

% K orea Oral Statement, para. 71.

81 US First Submission, paras. 235-254.

8 US First Submission, para. 244. Hynix's restructuring was also many times larger than the average
company's restructuring through June 2000. Specificity Memorandum (public version) at 1 (Exhibit US-91) (the
exact amounts are proprietary). Furthermore, while 82 percent of the workout value of the average company through
June 2000 was in the form of rate changes and/or maturity deferrals, the bulk of Hynix's bailout was in the form of
new cash infusions, equity infusions, and debt forgiveness. See Hynix 2001 Audited Financial Statements at 38-40
(copy attached as Exhibit US-125). The amount and nature of Hynix's debt restructuring, therefore, also set Hynix's
restructuring apart from all other restructurings in the economy.

8 Korea Oral Statement, para. 74.

8 Korea First Submission, paras. 588 (“The GOK did not object [sic] the meetings themselves, but objected
strongly to the form of the meetings.”).
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counsel to monitor the meetings, but ultimately determined to preserve the privacy of the
meetings to ensure both full disclosure and confidentiality.®® Transparency was ensured by
placing summaries of the meetings on the investigation record.

64. Thereisno requirement in Article 12.6 that investigating authorities must permit counsel
for the government of the Member in question to be present for its meetings with financial
experts. The Panel should reject Korea' s new version of thefacts and its Article 12.6 claim.

III. THE ITC’S INJURY DETERMINATION WAS CONSISTENT WITH U.S. WTO
OBLIGATIONS

A. The ITC’s Volume Analysis Was Consistent with the SCM Agreement

65.  ThelTC examined the volume of subsidized subject importsinthree ways: (1) in terms
of billions of bits; (2) asaratio to domegtic production; and (3) as ashare of apparent U.S.
consumption. All three measurements increased over the period of investigation. In terms of
billions of bits, subsidized subject imports increased between 2000 and 2001 and between 2001
and 2002. Interms of their market share, subsidized subject imports increased between 2000 and
2001, then declined between 2001 and 2002 to alevel that the ITC observed was still
significantly higher than in 2000. Compared to U.S. production, the ratio of total subsidized
subject imports increased between 2000 and 2001 then declined between 2001 to 2002 to a level
that was still significantly higher than in 2000.%°

66. In light of the undisputed high degree of substitutability between subsidized subject
imports and the domestic like product,®” the ITC found that the volume of subject imports on an
absolute basis, as well as the increase in the volume of subject imports both absolutely and
relative to both production and consumption in the United States, was “significant.”® Korea's
attempts to refute these findings are futile.

67. Despite its prominence in Korea' s first written submission, the discredited Figure 9 was
no longer afeature of Korea's arguments during the first substantive Panel meeting.® Indeed,
Korea no longer contended that the volume trends for subsidized subject imports were
“declining”, because even thedata it provided to the Panel in Exhibit GOK-41 showed increases.

8 See US First Submission, para. 261.

% See, e.g., USITC Pub. 3616 at 20-21 (Exhibit GOK -10).

8 See, e.g., USITC Pub. 3616 at 22 & nn. 145-147 (Exhibit GOK -10).

8 See, e.g., USITC Pub. 3616 at 20-21 (Exhibit GOK -10); see also US Answers (Answer to Question 15).
8 See US First Submission, paras. 292-294 for a discussion of the problems with Figure 9.
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68. Instead, Korea argued that “the Hynix brand |ost market share over the period of
investigation ... .”* It maintained that any increase in the volume of subsidized subject imports
was related to the temporary shutdown of Hynix’ s production operations in Eugene, Oregon
between July 2001 and January 2002 to retool the facility.®* The United States has previously
explained why Kored s brand-name argument has no legal basis under the SCM Agreement given
the facts of thisinvestigation.®” Korea has not rebutted this argument. Nor hasit shown that the
ITC sregection of Hynix’s factual explanation for the increased volume of subsidized subject
imports was unreasonable.”

69.  Koreacontinuesto place agreat deal of emphasis on relative market share increases.
However, thereis no legal support for Korea' s assertion that increases in market share are the
only indiciathat matter for an affirmative material injury analysis.** In addition to a significant
relative increase in market share by subsidized subject imports, the ITC also found that subject
imports and the increase in subject imports were significant both absolutdy and relative to U.S.
production.*® The SCM Agreement specifies that no one or several of these factorsis
determinative.®

70. Korea' s volume arguments continue to ignore the importance of the conditions of
competition in thisindustry to the ITC svolume analysis. Asthe ITC explained, and Korea does
not contest, subsidized subject imports were highly substitutable for domestic DRAM products.®’
Asthe ITC emphasized, its findings about the volume of subject imports were reinforced by the
substantid degree of substitutability between subject imports and domestic shipments.® The
commodity-like nature of domestic and subject imported DRAM products magnified the ability
of agiven volume of importsto impact the domestic market and i ndustry.*

71. Koreainsists that the volume of subsidized subject imports and the increases in the
relative volume of subsidized subject imports were “small.” In so doing, Korea disregards the
fact that the degree of product fungibility, price sensitivity, and market differentiation can be

D See, e.g., KoreaOral Statement, para. 7.

% See, e.g., KoreaOral Statement, paras. 7, 9, 11, 13.

%2 See, e.g., US First Submission, paras. 326, 328-334.

% Compare, e.g., KoreaOral Statement, para. 14 with US First Submission, paras. 325-334 and
Confidential US Figure 1; and US Answers (A nswer to Question 16).

% See US First Submission, paras. 301-307.

% See, e.g., USITC Pub. 3616 at 20-21 (Exhibit GOK -10).

% SCM Agreement, Articles 15.1 and 15.2.

9 Subsidized subject imports and domestic DRAM products were used interchangeably, and there were no
important differencesin product characteristics or sal es conditions between them. Throughout the period of
investigation, Hynix’s subject K orean operations produced many of the same product densities as domestic
producers. Moreover, subject imports and domestic DRAM products were sold largely to the same customers and
through the same channels of distribution. See, e.g., USITC Pub. 3616 at 22 (Exhibit GOK-10).

% See, e.g., USITC Pub. 3616 at 21 (Exhibit GOK-10); US Answers (A nswer to Question 15).

% See, e.g., USITC Pub. 3616 at 21 (Exhibit GOK-10); US Answers (A nswer to Question 15).
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relevant in ng the significance of a given import volume or of a given increase of import
volume absolutely or relative to domestic production or consumption. In an investigation
involving a highly fungible product, a specific volume or a specific increase of import volume
absolutely or relative to domestic production or consumption can be more harmful than a similar
increase for a highly differentiated product, because it is more likely to have a direct impact on
the market.'® Given how quickly information is disseminated in the DRAMs industry, it is not
surprising that purchasers were reluctant to commit large portions of their purchasesto the
financially troubled Hynix, although they were free to use Hynix’ s low-priced offers to ratchet
down prices from other potential suppliers.*®*

72. In sum, an investigating authority has discretion to sdect the methodology used to
analyze the volume of subsidized subject imports, and Koreafailsto show that the ITC's
methodology was inconsistent with the SCM Agreement. Koreaalso failsto show how the
ITC svolume analysis was not objective and based on positive evidence.

B. The ITC’s Analysis of the Price Effects of Subsidized Subject Imports Was
Consistent with the SCM Agreement

73.  Turningto the ITC sandysis of the price effects of subsidized subject imports, the ITC
engaged in one of the most data-intensive, complex pricing analysesit has ever undertaken,
consistent with itsintent to fully and faithfully examine and understand the pricing complexities
of the DRAM market. It collected monthly pricing datafor the three-year period between
January 2000 and December 2002, as well as for the first quarter of 2003, on eight standard
DRAM products that were all among those sold in the largest volumes by domestic producers
and importers.'® The pricing datawere clearly representative, accounting, by value, for
approximately 45.9 percent of domestic producers and 36.9 percent of subject imports U.S.
shipmentsin 2002.'* Based on a wei ghted-average comparison of the price of domestic
shipments with the weighted average price of subsidized subject imports for each month of that
time period, the ITC found significant price undercutting by subsidized subject imports.**

74.  Thelevd of detal of pricing dataobtained by the ITC provided unassail ably accurate
head-to-head price comparisons. All price comparisons between subject imports and the
domestic like product involved direct comparisons of sales of precisely defined DRAM

100 Moreover, notwithstanding its repeated use of the term “small,” Korea points to no language in the SCM
Agreement specifying any absolute volume or any increase in volume absolutely or relative to domestic production
or consumption that by definition is “significant.” Thereis no such language, as noted in US Answers (Answer to
Question 15).

101 See, e.g., USITC Pub. 3616 at 19, 22-25 (Exhibit GOK -10).

102 See, e.g., USITC Pub. 3616 at 23-24, V-3 to V-9, Tables V-1 to V-18 (Exhibit GOK-10).

103 See, e.g., USITC Pub. 3616 at 23, 11-8, V-3 (Exhibit GOK-10).

10% See, e.g., USITC Pub. 3616 at 23-24 (Exhibit GOK -10).
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products.'® Pricing data were further refined by requiring the reporting of sales of each specific
product to each of the major channels of distribution through which virtually all DRAM sales are
made.’® This provided even greater accuracy and insight into the head-to-head price competition
between the subsidized imports and the domestic like product.

75.  Finaly, all pricing datawere required to be reported on a monthly basis.'®” Thus, each
importer and domestic producer provided the monthly quantity and value of sdes of each
specified DRAM product to each channd of distribution. From these data, a monthly average
unit price was calculated providing valuable information not only on pricing trends throughout
the full period of investigation, but also the trends in the frequency and magnitude of
underselling by subject imports in head-to-head competition.'%

76.  Thelevel of accuracy and objectivity of examination permitted by this monthly series of
weighted-average price comparisons by product and by channel of distribution was remarkable.
These data permitted the ITC to determine in those monthly periods for which price comparisons
were available whether the subsidized subject imports were underselling or overselling the
domestic like product and by what margins.*®

77. Based on this extensve data, the ITC ascertained that for the mgjority of possible
comparisons, subsidized subject imports undercut the domestic like product at high margins
(often over 20 percent), and at increasing frequencies (from 51 percent of possible comparisons
in 2000 to 56 percent in 2001 and 70 percent in 2002).*° The ITC identified significant price
undercutting to each of the three main channels of distribution (PC OEMS (i.e., original computer
equipment manufacturers), other OEMs, and non-OEMs).*** The ITC aso found that
undercutting was consistent and substantial for particular high-revenue products to particular
channels of distribution at specific points during the period of investigation. For modules, for
example, the most significant sales channel was salesto PC OEMs, and here undercutting
reached 100 percent of all price comparisons by the end of the period examined.**

78.  Thisstandard analysis of the ITC establishes afirm basis for judging the significance of
price undercutting and goes well beyond that found acceptable by other reviewing panels. For
example, it is the understanding of the United States that the EC typically will use atechniquein
which the margin of undercutting is ca culated specifically from only those sales found to be

105 See, e.g., USITC Pub. 3616 at V-3 (Exhibit GOK-10).

106 See, e.g., USITC Pub. 3616 at Tables V-1 to V-18 (Exhibit GOK-10).

197 See, e.g., USITC Pub. 3616 at V-3, Tables V-1 to V-18 (Exhibit GOK -10).

108 See, e.g., USITC Pub. 3616 at V-3, Tables V-1 to V-18 (Exhibit GOK-10).

109 See, e.g., USITC Pub. 3616 at V-3, Tables V-1 to V-18 (Exhibit GOK-10).

10 See, e.g., USITC Pub. 3616 at 23-24 & n.164, Tables V-2 to V-17 and V-18 (Exhibit GOK-10).
M See, e.g., USITC Pub. 3616 at 23-24 & n.164, Tables V-2 to V-17 and V-18 (Exhibit GOK-10).
12 See, e.g., USITC Pub. 3616 at 23-24 & n.155 (Exhibit GOK -10).
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made at undercutting prices. Sales found to be sold at undercutting prices are thus not offset by
sales made at “overcutting” prices. A pand has found the EC approach to be WTO-consistent.*?

79.  ThelTC approach, in contrast, explicitly recognizes the degree to which subsidized
imports both undersell and oversell the domestic like product. This occurs because the number
of monthsin which underselling is found istypicadly expressed for andytic purposes by the ITC
in relation to the total number of monthly observations available, inclusive of months of
undersdling and oversdling. Thus, in its consideration of price undercutting in the DRAMs
investigation, the ITC went well beyond the approach found to be WTO-consistent by the panel
in EC — Tube.

80. ThelTC aso went well beyond the requirements of the SCM Agreement by collecting
and evaluating pricing data on non-subject imports. Although there is no requirement in the
SCM Agreement for the investigating authority to collect such data— and, to our knowledge,
most do not collect any pricing data on non-subject imports — the ITC collected pricing data on
non-subject importsin thisinvestigation. Korea s argument in its opening statement that the ITC
“ignored the prices of non-subject imports’ inits pricing analysis,*** is simply wrong.

8l.  Thepricing data show that the underselling frequency by non-subject imports was lower
than, and increased | ess than, the underselling frequency of subsidized subject imports between
2000 and 2002. In particular, while subject imports were increasing their undersdling frequency
between 2000 and 2001 from 51 percent of al observationsto 56 percent of all observations, the
frequency of underselling by non-subject importswas fairly seady at 46.6 percent of instancesin
2000, and 47.7 percent in 2001. Underselling by subsidized subject imports increased to 69.8
percent of all observationsin 2002, or about 10 percentage points higher than the percentage for
non-subject importsin that year (60.7 percent).**> Consistent with these figures, the ITC
concluded that for these “standard” pricing products, subsidized subject imports undersold non-
subject imports in amajority of instances.**®

82. Equally without merit is Korea s argument that the ITC should have examined the pricing
data on abrand-name basis. As other panelshave found, it isfor the investigating authorities in
the first instance to select methodol ogies to analyze the price effects of subject imports.'” There
is no requirement in the SCM Agreement to analyze price effects on a brand-name basis, nor
does Korea identify one.

83. In the DRAMSs investigation, the domestic industry was comprised of multiple producers,
each producing its own brand-name products. Moreover, shipments of Hynix-brand products

13 See EC — Tube (Panel), paras. 7.268-7.285.

114 See, e.g., KoreaOral Statement, paras. 16, 20.

15 See, e.g., USITC Pub. 3616 at 25 & n.164, Table V-18 (Exhibit GOK-10).

18 See, e.g., USITC Pub. 3616 at 25 & n.164 (Exhibit GOK-10).

W See, e.g., EC — Tube (Panel), para. 7.284; Thailand - H-Beams (Panel), para. 7.159.
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were comprised of shipments of subsdized subject importsas well as domestic shipments. Thus,
use of the brand-name analysis urged by Hynix would not reflect the source country of the
DRAM products and would be utterly inconsistent with the requirement under the SCM
Agreement to examine the effect “of the subsidized imports’ on the “like product,” the product
produced by the domestic industry.*®

84.  Onthe other hand, by comparing the weighted-average price of subsidized subject
imports with the weighted-average price of domestic shipments for each time period, the ITC's
methodology in this investigation addressed the inquiry posed by Article 15.2 — the assessment of
the price effects of the subsidized imports on the domestic industry.™® Even based on a
comparison of the weighted-average price of subsidized subject import shipments with the
weighted-average price of domesti ¢ shipments on a monthly basis, the record indicated a high
frequency and magnitude of underselling, particularly significant given the conditions of
competition in thisindustry involving a fungible product, an inelastic demand, and the rapid
dissemination of pricing information.**

85. In any event, the I TC also examined the pricing data on a disaggregated basis (broken
down both by brand-name and by source). Even a disaggregated analysis showed that subsidized
subject imports were the lowest-priced product “ more often than DRAM products from any other

source.”*?

86.  Contrary to Korea' s repeated arguments, the ITC did not “largely ignore” the “ particular
and unique competitive dynamics of the DRAM market.”*? The ITC identified severd reasons
why the factual data on undercutting was probative. These included the high degree of
substitutability between subject imports and the domestic DRAM products, the overlapping
customers and channels of distribution to which subject imports and the domestic DRAM
products were sold, the inelasticity of demand, and the importance of price in this particular
industry.*®

87.  ThelTC explained that in a commodity-type market which adjusts quickly (even
biweekly) to price changes, significant price disparities between suppliers would not usually be
expected.”** Thus, it found the patterns of frequent, sustained high-margin undercutting by

118 SCM Agreement, Article 15.2.

1% |ndeed, in some respects, the use of weighted-average comparisons for an underselling analysis benefits
companies like Hynix to the extent that shipments of products that oversold the domestic products reduce the
weighted-average frequency and magnitude of the underselling margins.

120 See, e.g., USITC Pub. 3616 at 15, 22-25 (Exhibit GOK -10).

12! See, e.g., USITC Pub. 3616 at 24 (Exhibit GOK -10) (emphasis added).

122 See, e.g., KoreaOral Statement, para. 15.

128 See, e.g., USITC Pub. 3616 at 15, 22-24 (Exhibit GOK -10).

124 See, e.g., USITC Pub. 3616 at 24 (Exhibit GOK -10).
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subsidized subject imports was especidly sgnificant in this industry, and could be expected to
have particularly deleterious effects on domestic prices.'®

88. A finding of undercutting, let alone significant undercutting, is not a prerequisite to an
affirmative injury determination. Article 15.2 of the SCM Agreement specifically provides that
“[n]o one or severd of these factors can necessarily give decisive guidance.” Nevertheless itis
clear that, under the analysis the ITC conducted in this investigation, there was significant
undercutting by subsidized subject imports.

89. ThelTC aso found that subsidized subject imports depressed prices to a significant
degree.*”® Specifically, the ITC found that prices for nearly every product and channel of
distribution declined substantially over the period of investigation, with prices for subsidized
subject imports and domestic DRAM products following the same general trends, including for
salesto PC OEMs. The product-specific data showed price declines of 70 to 90 percent from late
2000 through 2001, a modest rebound in early 2002, then a further decline over the course of
2002. AsthelITC noted, the record indicated that demand in thisindustry was rdatively price
inelastic, so these dramatic price declines were unlikely to generate additional demand. The ITC
noted that the price decline in 2001 was the mog severein history, and pricing continued to
declinein 2002. Although it acknowledged that slowing demand played some role in the price
declines, together with the operation of the DRAMSs business cycle and product life cycles, the
ITC found that the unprecedented severity of the price declines indicated that supplier
competition was an important factor. More specificaly, it pointed to the significant quantities of
subsidized subject imports that competed in the same product types at increasing frequencies of
underselling, and noted that the underselling corresponded with the substantial price decline over
this period. Without such significant quantities of low-priced products, the ITC concluded
domestic prices would have been substantially higher.**

90. Korea does not challenge the ITC' sfinding that there was significant price depression by
subsidized subject imports. Instead, to the extent Korea mentions price depression at all, itisin
connection with its argument that the ITC did not adequately consider factors other than
subsidized subject importsin its price effects analysis. At the first substantive meeting with the
Panel, the Panel questioned Korea on this point, but Korea continued to make only non-
attribution arguments concerning the ITC’ s price depression andyss. Inany event, inits
discussion of the ITC's causation analysis, the United States has addressed and rebutted Korea's
argument.*?®

91. In sum, the investigating authority has discretion to select the methodology to andyze the
price effects of subsidized subject imports, and Korea fails to show that the ITC's methodol ogies

15 §ee, e.g., USITC Pub. 3616 at 24 (Exhibit GOK -10).

126 See, e.g., USITC Pub. 3616 at 24-25 (Exhibit GOK -10).

127 See, e.g., USITC Pub. 3616 at 15, 22-25, 11-9, V-1, Table V-1 (Exhibit GOK -10).

128 Gee, e.g., US First Submission, paras. 444 to 470; US Answers (Answer to Question 23).
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were inconsistent with the SCM Agreement. Korea aso failsto show how the ITC s price
effects analysis was not objective and based on positive evidence.

C. The ITC’s Analysis of the Impact of the Subsidized Subject Imports Was
Consistent with the SCM Agreement

92.  ThelTC found that many indicators of domestic industry performance declined over the
period of investigation. These included capacity, production, market share, employment, and
hourly wages.**

93.  Thedomestic industry’s operating performance also declined.’® The ITC concluded that
due to alarge decline in unit sales value, a $2.7 billion operating income in 2000 was reversed in
2001 when the industry experienced more than $2 billion in operating losses.™" The domestic
industry continued to experience substantial operating losses in the remainder of the period of
investigation.™* The ITC examined operating income as a ratio to net sales, and ascertained that
asaratio to net sales, operating income was 32.2 percent in 2000 before declining to losses of
79.2 percent in 2001 and 50.8 percent in 2002; operating losses as a share of net salesin interim
2003 were 51.6 percent compared to 17.3 percent in interim 2002.** The ITC also determined
that during this time, domestic producers continued to make substantial capital expenditures but
at increasingly lower levels***

94. ThelTC explicitly acknowledged that for some of the impact factors, there were positive
trends in the data at specific points during the period of investigation. But, it further analyzed the
data and explained why, even for factors showing increases, the value of such “improvements’
was limited.**®

95. Korea does not contest the positive evidence supporting these findings. Instead, Korea
continued to reference snippets of information that it believes would support a different
conclusion than the ITC reached.’®* This approach ignores the fact that the ITC examined the
domestic industry, as well asthe evidentiary record, as a whole. Article 15.4 of the SCM
Agreement specifies that the relevant inquiry is “the impact of the subsidized imports on the
domestic industry,” and Article 16.1 of the SCM Agreement clarifies that “[f]or the purposes of
this Agreement, the term ‘domestic industry’ shall ... be interpreted as referring to the domestic
producers as a whole of the like products or to those of them whose collective output of the

129 See, e.g., USITC Pub. 3616 at 25-27 (Exhibit GOK -10).
10 See, e.g., USITC Pub. 3616 at 26-27 (Exhibit GOK -10).
131 See, e.g., USITC Pub. 3616 at 26-27 (Exhibit GOK -10).
122 See, e.g., USITC Pub. 3616 at 26-27 (Exhibit GOK -10).
133 See, e.g., USITC Pub. 3616 at 26-27 (Exhibit GOK-10).
134 See, e.g., USITC Pub. 3616 at 27 (Exhibit GOK -10).

1% See, e.g., USITC Pub. 3616 at 26-27 (Exhibit GOK-10).
1% See, e.g., KoreaOral Statement, para. 21.
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products constitutes a major proportion of the total domestic production of those products ... .”
Other panels have recognized the importance of this language, including the panel in Mexico —
HFCS and EC — Tube (Panel).”®" The|TC'simpact analysis concerned the domestic industry as
awhole, and thus was consistent with the requirements of Articles 15.5 and 16.1.

96.  Moreover, Korea s arguments about individual domestic producers are also flawed and/or
based on a selective reading of the evidence. The public statements that K orea continues to
assert show that the U.S. DRAM industry was doing well often pertain to the individual
company’ s globa operations on all products, not just DRAMs. For example, Korea points to
information from the website of Infineon AG, whose global operations span a variety of aress,
from communications to automotive electronics to security chip products to memory products.
Infineon North America s sales of DRAM products are just one component of a much larger
entity.**® Micron aso produced more than just DRAM products, also having production of flash
and CMOS products.** Indeed, the two randomly selected quotations from Micron that Korea
asserts show how the domestic industry purportedly assessed its own condition reinforce rather
than detract from the ITC' simpact findings. Neither statement establishes nor was intended to
suggest that the identified factors show that Micron or the domestic industry did not suffer injury.
Rather, they show that, because of good management practices, Micron expected to survive,
despite the significant injury that it had suffered.'*

97.  For al of these reasons, the ITC'sandys's of the impact of subsidized subject importsis
consistent with the SCM Agreement and is otherwise based on positive evidence and an
objective examination. Koreafailsto shoulder its burden to prove that the United States acted
contrary to the requirements of the SCM Agreement.

¥ Mexico — HFCS, para. 7.154; EC — Tube (Panel), para. 7.326.

198 See, e.g., Infineon’s November 27, 2002, Postconference Brief at 7 (Exhibit US-98).

1% See, e.g., Micron’ s Posthearing Brief at Exhibits 5, 6 (Exhibit US-96); Micron’s November 27, 2002
Postconference Brief at 27-30 (Exhibit US-99).

140 See, e.g., Micron’s Posthearing Brief at Exhibits 5, 6 (Exhibit US-96) (discussing, inter alia, declinesin
net sales and research and development; net losses of $215 m; slight declines in selling, general and administrative
expenses due to cost containment measures, in part from restructuring; declining overall cash and investment
balances; and declinesin average selling prices, about which Wilbur Stover, VP, Finance and CFO, Micron
Technology noted, “As you appreciate, the ongoing price pressure stems from the continued supply of subsidized
Korean parts in the market” and Michael Sadler, VP, Worldwide Sales, Micron Technology Inc. commented, “A
general over supply of DRAM attributed primarily to the K orean government subsidization program continues to
supply the industry. The resulting economics present obvious challenges. We are facing up to those challenges by
advancing the technology, browsing the entire product offering, and doing so with the focus on cost reduction”.
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D. The ITC’s Analysis of the Volume, Price Effects, and Impact of Subsidized
Imports on the Domestic Industry Also Was Consistent with the
Requirements of Article 15.5 of the SCM Agreement

98. Finally, the ITC's analysis was also consistent with the requirements of Article 15.5 of
the SCM Agreement.** The ITC found that the domestic industry producing DRAM products
was materially injured by reason of the subsidized subject imports of DRAM products from
Korea. The | TC demonstrated a causal nexus between the subsidized subject imports of DRAM
products from Korea and the material injury suffered by the domestic industry through its
examination of the volume, price effects, and impact of the subsidized subject imports on the
domestic industry. No one or several of these factors was decisive. Rather, the material injury
determination — and, thus, the ITC's causation analysis — was based on an analysis of these
factorscollectively.

99.  Thus, intheDRAMSs investigation, the ITC integrated the causation discussion and its
discussion of how it ensured that it did not attribute material injury from other factorsto the
subject importsinto its analysis of the volume, price effects and impact of subject imports.
While this approach is not required by the SCM Agreement, it is certainly consistent with the
Agreement. Koreafallsto show otherwise.

100. Koreaspent agreat ded of time during the first substantive meeting with the Panel
arguing about the ITC' s examination of factors other than the subsidized subject imports. Its
arguments reveal that Koreabelieves that in investigations like the DRAMs investigation, where
there are several factors that may be injuring the domestic industry, an investigating authority is
precluded from making an affirmative material injury determination. Korea's argument has no
basis in the provisions of the SCM Agreement. Appellate Body reports also lend the argument
no support. The Appellate Body has stated that Article 4.2(b) of the Agreement on Safeguards
(Safeguards Agreement) does not require that increased imports alone, in and of themselves, are
causing serious injury.**? The same istrue in the context of countervailing measures and
antidumping duty investigations.**

101. ThelTC aso examined other known factors to ensure that it did not attribute injury from
those factors to the subsidized subject imports. In so doing, the ITC properly separated and
distinguished other known factors from the subsidized subject imports by providing a satisfactory
explanation of the nature and extent of the injurious effects of the other known factors, as

141 This particular aspect of the ITC’s analysis is discussed in considerably more detail in US Answers
(Answers to Questions 19-23).

142 See, e.g., US — Wheat Gluten, paras. 70, 79.

143 See, e.g., US - Hot-Rolled Steel (Panel), para. 7.260 (reviewing an antidumping duty determination).
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distinguished from the injurious effects of the subsidized subject imports. Thisisall that is
required, even in the context of the Safeguards Agreement.***

102. Inorder to respond to the specific arguments made by Korea, we provide afew examples
below that illustrate how the I TC examined factors other than the subsidized subject imports.**

103.  Business cycle: Korea continues to assert that

the ITC never put the condition of the domestic DRAM industry into the context
of the overall business cycle. It isnot enough to identify the business cycleasa
condition of competition. The authorities must explain how that factor has been
assessed. It is not reasonable or objective to look at an industry at the ‘bust’ phase
of awell-recognized business cycle, and then simply to concludethat all the usual
indicia show that the industry is ‘injured.” Under such an approach any industry
inthe ‘bust’ phase will always be deemed ‘injured,” which is not an objective
examination.

104. ThelTC did analyze the business cycle. It found that because growth in demand for
DRAM products has been continuous, but supply increases are sporadic, supply and demand in
thisindustry tend to be chronically out of equilibrium, giving the market its characteristic
“boom” and “bust” business cycle.**” The ITC aso determined that largely because of the
perpetual improvements in production efficiencies experienced by thisindustry, prices are
usualy declining.*®® At the same time, the I TC determined that the business cycle (and other
factors affecting prices) simply did not explain the unprecedented severity of the price declines
that occurred from 2000 to 2001 and that persisted through 2002.**° Nor could it explain the
increasing frequency of underselling by subsidized subject imports during the period of
investigation.™

105.  Capacity: Koreaalso continues to argue that “athough the ITC received substantial
information and data that demonstrated that other suppliersincreased DRAM production capacity
much more than did Hynix, there is no discussion of thisinformation in the ITC Report. Perhaps
the ITC did not say anything because it did not know what to say.”*" It later arguesthat “[t]he
United States seems to believe that by simply referring to the Hynix arguments below, it has

YAUS - Hot-Rolled Steel (AB), para. 226.

15 This issue also was addressed extensively in the US First Submission, paras. 444-470, and in US
Answers (Answer to Question 23).

146 See, e.g., KoreaOral Statement, para. 22.

147 See, e.g., USITC Pub. 3616 at 16 (Exhibit GOK -10).

148 See, e.g., USITC Pub. 3616 at 24, 25; Hynix's June 19, 2003, Prehearing Brief at 9-10 (Exhibit US-
101); Micron’s November 27, 2002 Postconference Brief at 15-16, 37-41 (Exhibit US-99).

19 See, e.g., USITC Pub. 3616 at 24-25 (Exhibit GOK -10).

1%0 See, e.g., USITC Pub. 3616 at 24-25 (Exhibit GOK -10).

181 See, e.g., KoreaOral Statement, para. 27.
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somehow considered those arguments. If the argument and the evidence was truly considered,
why was it rg ected and where is the explanation of the rejection?’*>

106. Koreacompletely mischaracterizes the ITC sfindingson thisissue. The ITC found that
to keep abreast of new technology, producers must invest constantly in costly new capital
equipment and research and development, as well as maximize capacity utilization. To meet
rising U.S. and global demand, capacity to produce DRAM products increased over the period of
invegtigation both in the United States and globally.™® These capacity increases occurred
through increasing wafer starts, shrinking die sizes, using silicon wafers with larger diameters, or
some combination thereof ™

107. Assupport for its findings of increased U.S. and globa capacity, the ITC referred, inter
alia, to pages 63-66 and 112-33 of Hynix's Prehearing Brief (Exhibit US-101)."> Contained on
these pages are the figures reproduced in Korea s written submission that Korea accuses the ITC
of “completely ignoring.”**® The ITC aso evaluated data collected in questionnaire responses
and determined that “[a]lthough the domestic industry’ s wafer starts declined over the period of
investigation, production quantity in billions of bits increased as domestic producers produced
more bits per wafer.”**’

108. Inother words, the ITC agreed with Hynix that there were capacity increases during the
period of investigation and it expressly relied on the same exhibits that Hynix did to support this
finding. Therewas no need to explain why the ITC regjected this evidence becausethe ITC did
not reject it. The ITC accepted this evidence. Moreover, as previously discussed, the ITC
expressly considered capacity increases in the context of the business cycle for DRAMS.

109. ThelTC sexamination of other known factorsisidentical to the methodology uphed by
the panelsin EC — Tube (Panel) and Egypt — Rebar. By way of comparison, in Egypt — Rebar,
respondents alleged that the fall in the prices of the domestic like product (rebar) was atributable
to afall in the prices of the primary input for that product (scrap steel). The investigating
authority rejected this argument on the grounds that the fall in rebar prices had been greater than
thefall in scrap prices. The panel upheld thisfinding.**®* Similarly, in Egypt — Rebar,
respondents alleged that increasing financial costs were responsible for contracting profits. The
panel found that this assertion was not supported by the record of the investigation, because the

%2 See, e.g., KoreaOral Statement, para. 33.

158 See, e.g., Hearing Transcript at 205 (Exhibit US-122) (in which Hynix’s counsel concurs that in this
industry where producers need to operate at high capacity utilization levelsin light of the high fixed costs associated
with DRAM s production, capacity equals supply).

1% See, e.g., USITC Pub. 3616 at 15-17 (Exhibit GOK -10).

1% See, e.g., USITC Pub. 3616 at 16 & n.97 (Exhibit GOK-10).

1% See, e.g., Hynix's June 19, 2003, Prehearing Brief at 63-66, 112-33 (Exhibit US-101).

57 See, e.g., USITC Pub. 3616 at 16 & n.97 (Exhibit GOK-10).

%8 Eoypt — Rebar, at para. 7.121.
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declinein revenues had much exceeded therisein financial costs.**® In addition, the panel
upheld the examination of one “other factor” on the grounds that the effects of the factor could
not account for dl of the price depression observed with respect to the domestic like product.'®

110. Therefore, the panel in Egypt — Rebar did not require the “ non-attribution” findings of the
investigating authority to be based on an econometric model or some sophisticated quantification
exercise. All that the panel in Egypt — Rebar required was that the “ non-attribution” findings be
based on a meaningful explanation as to why the effects of the subsidized imports did not
“overlap” with (that is, were notionally distinct from) those of another factor causing injury at the
sametime.

111. Inthe DRAMSsinvestigation, the ITC found that the subsidized imports had price effects
that significantly exceeded those of non-subject imports,** and that other factors — such asthe
operation of the business cycle (including by virtue of capacity/supply increases); slowingin the
growth of demand; and the product life cycle — could not explain the unprecedented price
declines experienced during the period of investigation. Therefore, it is clear that subsidized
imports had their own, independent, injurious effects. The U.S. submits that, consistent with the
Egypt — Rebar report, the Panel should find the ITC' s examination of the price effects of non-
subject imports to be consistent with the SCM Agreement.

112. In EC - Tube, the EC investigating authority found that the alleged replacement of the
domestic like product by cheaper substitutes would have been reflected in lower consumption,
which, in any event, had decreased only slightly during the period of investigation and, therefore,
was not asignificant “other factor” of injury. The pand upheld thisfinding.*®> Asin EC — Tube,
in this dispute the investigating authority found that effects of one factor (capacity expansions)
were subsumed within the effects of another factor (the operation of the business cycle), and
determined that the effects of the latter factor could not explain the totality of the injury observed
(cumulative price declines that ranged as high as 90 percent, well in excess of the “usud”
ranges). These findings supported the ITC's conclusion about the causa nexus between the
subsidized subject imports and the injury to the domestic industry. Consistent with the EC —
Tube report, the Panel should find the ITC’ s examination of the injurious effects of the capacity
increases to be consistent with the SCM Agreement.

113. For al of thesereasons, the ITC' s analysis of the volume, price effects, and impact of
subsidized subject imports on the domestic industry is also consistent with the requirements of

1 Eoypt — Rebar, at note 119.

180 Eoypt — Rebar, para. 7.122.

181 See, e.g., USITC Pub. 3616 at 25 & n.164, 27 (Exhibit GOK -10) (subsidized imports tended to undersell
non-subject imports; the frequency of underselling by the subsidized subject imports increased during the period of
investigation and to agreater extent than the frequency of underselling by non-subject imports; and the degree of
underselling by subsidized subject imports was greater than the degree of underselling by the non-subject imports).

2 EC — Tube (Panel), at para. 7.412.
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Article 15.5 of the SCM Agreement and is otherwise based on positive evidence and an objective
examination. Korea has failed to satisfy its burden of proving that the United States acted
contrary to the requirements of the SCM Agreement.

E. Korea Does Not Dispute the ITC’s Treatment of Certain Data as
Confidential and Offers No Basis for the Panel to Request Confidential Data

114. Finally, inits opening statement and its oral responses to the Panel’ s questions during the
first Panel meeting, Korea requested tha the Panel ask the United States to provide the entire
confidential final determination of the ITC, aswell as the entire confidential data tabul ations that
formed the ITC sreport in thisinvestigation.® Korea also suggested that if the ITC did not
provide such information that the Panel look to Confidential US Figure 1. Confidential US
Figure 1 compiled confidential dataof Hynix Semiconductor Americathat was voluntarily
provided by Hynix and Korea to the Panel in theform of sdective pages from Hynix
Semiconductor America simporter questionnaire response from the final phase of the ITC's
investigation. Aswe have previously explained, Korea has failed to demonstrate why any or all
such confidential information would be necessary or appropriate in this dispute.

115. Reports reviewing other investigating authorities' antidumping determinations have
recognized that it is objective for investigating authorities to base their determinations on the
entire agency record (including confidential data). For example, as the Appellate Body
recognized in Thailand — H-Beams in connection with Article 3.1 of the AD Agreement (the
paralel provision to Article 15.1 of the SCM Agreement):

[1]n our view, the ordinary meaning of these terms does not suggest that an
investigating authority is required to base an injury determination only upon
evidence disclosed to, or discernible by, the partiesto theinvestigation. An anti-
dumping investigation involves the commercial behaviour of firms, and, under the
provisions of the Anti-Dumping Agreement, involves the collection and
assessment of both confidential and non-confidential information. An injury
determination conducted pursuant to the provisions of Article 3 of the Anti-
Dumping Agreement must be based on the totality of that evidence. We see
nothing in Article 3.1 which limits an investigating authority to base an injury
determination only upon non-confidential information.**

Thus, it was objective for the ITC to base itsinjury determination on areview of the entire
record, and not just data that could be released in the public version of an opinion.'®

183 See, e.g., KoreaOral Statement, para. 6.
14 Thailand — H-Beams (AB), para. 107.
185 |ndeed, as the Panel confirmed during the first substantive panel meeting, all interested party-participants
in the ITC' sinvestigation were permitted access through counsel to a!/ confidential information on the agency’s
(continued...)
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116. With respect to Korea s suggestion that the Panel ook to Confidential US Figure 1, we
continue to urge the Panel not to rely on the selective confidential information that Korea has
provided in thisdispute. Aswe explained in our first written submission:

* It was only a selective subset of the confidential datathat was used by the ITC in
itsfinal determination.

* For trends in volume data, the Panel should refer to the public version of the
opinion rather than to any trends evident in or derived from any of the data
sources submitted by Korea.

* For absolute and rel ative comparisons, the Panel should not rely on the data
provided by Korea based on Hynix Semiconductor America s importer
guestionnaire response. Although Hynix Semiconductor Americawas an
importer of subsidized subject imports, it was not the only importer of subsidized
subject merchandise from Korea during the period of investigation. TheITC
based itsfinal determination on the questionnaire responses of 30 firms that
supplied usable information on their imports of DRAM products, and Hynix
Semiconductor America was one of 12 such companies that reported importing
subject merchandise from Korea.'®®

* For any particular time period, the imports of subject DRAM products by importer
Hynix Semiconductor America may be higher than or lower than the volume of
subject DRAM products shipped in the U.S. market for that time period.*®’

* For any particular time period, the subsidized subject DRAM products exported
by Korean producer Hynix Semiconductor, Inc. may be higher than or lower than
the total U.S. shipments of subsidized subject imports into the United States
reflected in Hynix Semiconductor’ simporter questionnaire response for that time
period.'®®

185 (...continued)
record under the terms of an administrative protective order, if they so elected. Hynix’s counsel had such access.

186 YSITC Pub. 3616 at IV-1, Tables V-2, V-4 (Exhibit GOK-10).

187 There are many (or even a combination of) reasons why, including, inter alia: (1) other companies also
imported subsidized subject merchandise during the period of investigation; (2) productsimported during that period
may have been kept in inventory; (3) productsimported during a previous period may have been shipped from
inventory; and (4) productsimported into the United States may have been re-exported for sale elsewhere.

188 There are many (or even a combination of) reasons why, including, inter alia: (1) other companies also
imported subsidized subject merchandise during the period of invegtigation; (2) transit time; (3) exports to the United
States were not actually imported (because, for example, they were transshipped through United Statesto another
destination); and (4) exports to the United States were imported into the United States, but not shipped during the
same time period because, for example, they were put in inventory.
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* It is misleading to suggest that netting the market share for domestic shipments
and Hynix Semiconductor America s market share from 100 percent yields the
market share attributable to non-subject imports. The result of such acalculation
is the market share of non-subject imports plus U.S. shipments of subsidized
subject imports by importers other than Hynix Semiconductor America.

117. Nevertheless, should the Panel be indined to examine the data summarized in
Confidential US Figure 1, the United States makes the following observations based solely on a
comparison of the limited confidential data before the Panel concerning Hynix Semiconductor
America’ simports and Hynix Semiconductor America’ s U.S. shipments of imported subsidized
subject DRAM products with non-confidential information contained in the ITC' s find report.

* The ratio of subject imports to domestic production increased enormously from
2000 to 2002. If only the datafor Hynix Semiconductor America’ s U.S.
shipments of subsidized subject DRAM products are used as a proxy for subject
imports, the ratio of subject imports to domestic production [[* * *]] from
[[* * *]] percent in 2000 to [[* * *]] percent in 2001 and was [[* * *]] percent in
2002, or [[* * *]] the level in 2000. If only the data for Hynix Semiconductor
America simports of subsidized subject DRAM products is used as a proxy, the
ratio of subject imports to domestic production [[* * *]] from [[* * *]] percent in
2000 to [[* * *]] in 2001 and was [[* * *]] percent in 2002, or [[* * *]] theleve in
2000.*°

* The domestic industry’ s market share declined from 43.4 percent in 2000 to 34.3
percent in 2001 and 30.7 percent in 2002. Based solely on Hynix Semiconductor
America’ sreported data, Hynix Semiconductor America’ s U.S. shipments of
subsidized subject imports as a share of total U.S. consumption increased from
[[* * *]] percent in 2000 to [[* * *]] percent in 2001 then declined to [[* * *]]
percent in 2002. Or, using only Hynix Semiconductor America s reported data,
Hynix Semiconductor America’simports of subsidized subject DRAM products
asashare of tota U.S. consumption increased from [[* * *]] percent in 2000 to
[[* * *]] percent in 2001 and to [[* * *]] percent in 2002. In other words, even
based only on Hynix Semiconductor America’ s reported data, it is clear that
subsidized subject imports gained market share between 2000 and 2001 while
domestic producers were losing market share. Likewise, although both the
domestic industry and subsidized subject imports lost market share between 2001
and 2002, reliance solely on Hynix Semiconductor America s reported data shows
that subsidized subject imports maintained their market share better than the

18 Similar trends are evident if Hynix Semiconductor America’s U.S. shipments of subsidized subject
imports or Hynix Semiconductor America's imports of subsidized subject imports are compared with U.S. shipments
of domestically produced DRAM products.
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domestic industry between 2001 and 2002 at atime of slowing demand. The
decline in the domestic industry’ s market share between 2001 and 2002 was 3.6
percentage points or 10.5 percent, whereas the decline in subsidized subject
imports’ market share between 2001 and 2002 was [[* * *]] percentage points or
only [[* * *]] percent, as measured by Hynix Semiconductor America’ s U.S.
shipments of subsidized subject imports. If Hynix Semiconductor America's
imports of subsidized subject imports are used, then the market share attributable
to subsidized subject imports actually increased [[* * *]] percentage points or

[[* * *]] percent at atime when the domestic industry’s market share declined.

* As shown in Confidential Figure US-1, the absolute volume of Hynix
Semiconductor America’ s U.S. shipments of subsidized subject imports[[* * *]]
between 2000 and 2002, and if the absolute volume of Hynix Semiconductor
America simports of subsidized subject DRAM products are used as a proxy, the
absolute volume [[* * *]] in 2002 than in 2000.

118. For all of these reasons and the additional reasons discussed in our prior submissions to
the Panel, the ITC’ streatment of certain information as confidential is consistent with the SCM
Agreement, and Korea has failed to demonstrate why confidential information is needed in this
dispute.

IV. CONCLUSION
119. For the reasons set forth above, aswdl asin the United States' first written submission,

oral statements at the first substantive meeting with the Panel, and responses to the Pand’s
questions, the United States requests that the Panel rgect Korea's dams in their entirety.
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