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I. INTRODUCTION

1. There is no dispute that the U.S. steel industry wasin crisisin 2001. Following the Asian
financial crises which began in mid-1997*, U.S. steel import levels surged in 1998 to 1999, and
again in 2000. These successive import surges drove steel prices down to levels not seen in
many years. Theincrease in imports and resulting collapse in prices produced massive financial
losses and bankruptcies across the entire steel industry, including integrated steel producers and
minimills, and encompassing producers of flat, long, tubular and stainless sted products alike.

2. Thereis also no dispute that the situation in the United States reflected changes in the
steel market. Over the preceding three years, steel demand and steel pricesin other parts of the
world had fallen dramatically, in most regions to prices below those in the United States. At the
same time, global steelmaking capacity increased steadily throughout the 1990s, from about 800
million tonsin 1991 to nearly 950 million tons by 2000.?

3. The effect of these deve opments on the U.S. seel industry was catastrophic. Despite
record-high domestic demand, steel prices collapsed, as domestic producers had to reduce their
prices to compete with aflood of low-priced imports diverted into the U.S. market by these
unexpected events. Even when the surge of imports of certain products leveled off, prices did
not return to their normal levels. Thus, even when the U.S. business cycle was reaching its peak,
the U.S. steel industry became increasingly unprofitable.

4. By 2001, prices had fallen to levels unseen for more than 20 years, and the industry’s
losses had grown larger. More than 27 producers, including some of the largest producers, had to
declare bankruptcy. Severd ceased operations altogether. This situation caused a collgpsein
investment in the steel industry, endangering its ability to remain competitive in the global
economy.

5. The United States devel oped a three-prong strategy for dealing with the situation — (1)
global negotiations to address excess inefficient seelmaking capacity; (2) global negotiations to
address government interventions in the marketplace that distorted global trade in steel; and (3) a
domestic safeguard investigation to evaluate whether increased imports were causing or
threatening serious injury to domestic industries. On June 22, 2001, the U.S. Trade
Representative (“USTR”) requested that the U.S. International Trade Commission (“I1TC")
conduct such an investigation for awide variety of steel products?

6. The ITC conducted an exhaustive investigation. It gathered data from thousands of steel
producers, importers, and consumers. The ITC's Commissioners held eight days of hearings on
the question of serious injury, heard hundreds of witnesses, and received several hundred
submissions from domestic steel producers, foreign steel producers, U.S. steel importers, and

! See, e.g., Steel, Inv. No. TA-201-73, USITC Pub. 3479, at OV ERVIEW-16, FLAT-6, and LONG-6
(“1TC Report”), (Exhibit CC-6).

2 |TC Report, p. OVERV IEW-14.

® ITC Report, p. OVERV IEW-1.
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steel consumers.* The ITC then reached affirmative determinations for eight products, and
negative determinations for 17 products. The ITC Commissioners were divided in their votes for
four products.® The ITC then proceeded to the “remedy” phase, in which the agency gathered
information and views on the appropriate measures to apply in response to the findings of serious
injury and threat caused by increased imports. There were three days of hearings on thisissue,
and again, hundreds of participants and submissions.®

7. The ITC issued its three-volume report on December 19, 2001, which it supplemented on
January 9, 2002 and February 4, 2002. The United States notified the determination and report to
the WTO Committee on Safeguards, and invited other Members to request consultations. The
European Communities (“EC”) and Brazil requested formd consultations at this time under
Article 12.3 of the Agreement on Safeguards (* Safeguards Agreement” or “SGA”). Other
Members requested and received informal consultations with U.S. government officials. Many
of the parties tha appeared before the ITC also requested and received meetings with U.S.
government officials to discuss the situation.

8. Based on the findings of the ITC and in light of consultations with foreign governments
and meetings with industry participants, the United States imposed safeguard measures on ten
steel products (“steel safeguard measures’). The measures consist of temporary increased tariffs,
ranging from 8 to 30 percent in thefirst year, for certan carbon flat-rolled sted (* CCFRS’); tin
mill; hot-rolled bar; cold-finished bar; rebar; certan welded pipe; fittings, flanges and tool joints
(“FFTJ); stainless steel bar; stainless steel wire rod (“stainless sted rod”); and stainless steel
wire.” The United States did not impose measures on two other products, tool steel and stainless
steel fittings and flanges, which had been subject to divided I TC determinations.

0. Throughout this exhaustive process, the United States complied with both the substantive
and procedural obligations of the General Agreement on Tariffs and Trade 1994 (“GATT 1994")
and the Safeguards Agreement. Arguments by the EC, Japan, Korea, China, Switzerland,
Norway, New Zealand, and Brazil (collectively, “Complainants’) do not provide any basis to
conclude otherwise.

I1. PROCEDURAL BACKGROUND

10.  The EC reguested consultations with the United States on March 13, 2002, pursuant to

Article 4 of the Understanding on Rules and Procedures Governing the Settlement of Disputes
(“DSU™), Article XXI1:1 of the GATT 1994, and Article 14 of the Safeguards Agreement. The
request for consultations alleged that the steel safeguard measures —embodied in Proclamation

ITC Report, p. OVERVIEW-1 and B-1.

ITC Report, p. 1, n.1.

ITC Report, p. OVERVIEW-1 and B-1.

Proclamation 7529 of March 5, 2002, 67 Fed. Reg. 10553, Annex 25-35 (Mar. 7, 2002).

~N o o b
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7529 — were inconsistent with Articles2.1and 2.2, 3.1and 3.2, 4.1and 4.2, 5.1 and 5.2, 7.1, and
9.1 of the Safeguard Agreement, and Articles|:1, XIlI, and X1X:1 of the GATT 19942

11. Requests for consultation were filed by Japan, Korea, China, Switzerland, Norway, New
Zedland, and by Brazil.® In addition, the following countries filed requests to join the
consultations. Switzerland, Japan, Korea, Venezuela, Norway, China, Canada, New Zealand,
and Mexico.

12.  Consultations were held in Genevaon April 11 and 12, 2002, and June 13, 2002, but
failed to settle the dispute. The EC requested establishment of a panel on May 7, 2002.%°

13.  The Dispute Settlement Body established panelsto review the various parties allegations
on June 3, 2002, June 14, 2002, June 24, 2002, July 8, 2002, and July 29, 2002.**

14.  On Jduly 15, 2002, the United States, China, the EC, Jgpan, Korea, New Zed and, Norway,
and Switzerland reached a procedura agreement to allow consideration of all complaints by a
single WTO Panel.”> On July 18, 2002, the United States reached asimilar agreement with
Brazil .2

15.  The Director-General composed the single panel on July 25, 2002. Canada, Chinese
Taipei, Cuba, Malaysia, Mexico, Thailand, Turkey, and Venezuela reserved their rights to
participate in the Panel proceedings as third parties.™

III. FACTUAL BACKGROUND
A. Condition of the Domestic Industry

16. By thefall of 2001 the U.S. steel industry was in a severe crisis caused by record levels of
low-priced imports that began in 1998.

8 Request for Consultations by the European Communities, W T/D S248/1, G/L/527, G/SG/D20/1.

® WT/DS249/1 (26 M arch 2002), WT/DS251/1 (26 M arch 2002), WT/DS252/1 (2 April 2002),
WT/DS253/1 (8 April 2002), WT/DS254/1 (10 April 2002), WT/DS258/1 (21 May 2002), and by Brazil on
WT/DS259/1 (23 M ay 2002).

1 Request for the Establishment of a Panel by the European Communities, WT/DS248/12 (8 M ay 2002).

11 Constitution of the Panel Established at the Request of the European Communities, Japan, Korea, China,
Switzerland, Norway, New Zealand, and Brazil, WT/DS248/15 (12 August 2002).

2 procedural Agreement between the United States and China, the European Communities, Japan, Korea,
New Zealand, Norway and Switzerland, WT/DS248/13 (22 July 2002).

1 procedural Agreement between the United States and Brazil, WT/DS259/9 (23 July 2002).

14 Constitution of the Panel Established at the Request of the European Communities, Japan, Korea, China,
Switzerland, Norway, New Zealand, and Brazil, WT/DS248/15 (12 August 2002).
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17. From December 1997 through October 2001, 25 steel producersin the U.S. filed for
protection under Chapter 11 of the U.S. bankruptcy law. These firms accounted for 30 percent of
U.S. crude steelmaking capacity.”® These bankruptcies accelerated job lossesin the industry and
total employment in the sector fell to the lowest levels in decades.

18.  Even steel producers that avoided bankruptcy experienced declining profits and other
indicators of financial performance as they lost market share to low priced imports. Per unit
costs for both integrated and minimill producers increased as overall production volume and
capacity utilization declined. The overdl performance of the domedtic industry deteriorated to
the extent that it was no longer able to meet existing financial obligations or fund the investments
that were necessary for it to compete with imports.

19. Prior to the Asian crisis, the U.S. industries had performed comparatively well and had
been undergoing a continuous process of restructuring. In the decade prior to 1998 the industries
had invested billions of dollarsin the upgrading of existing facilities and the construction of new
efficient capacity, while permanently closing inefficient facilities. Asaresult of these
investments, by 2000 more than 97 percent of steel produced in the United States used the
continuous-cast method of production, as opposed to only 76 percent in 1991. Labor
productivity increased as total employment in the steel industries declined by 18.5 percent
between 1989 and 1999.® Overall, the investments and restructuring efforts made during these
yearsincreased U.S. firms competitiveness by improving quality and productivity and lowering
costs.”

20.  The magnitude of the crisis can be seen by examining the record of the investigation of
the flat-rolled steel industry. 1n 1996 and 1997 the domestic flat-rolled sted industry earned
reasonabl e operating profits and made substantial capital investments in a growing domestic
market. However, domestic prices began to fall markedly beginning in 1998, and were at much
lower levelsin 1999 and 2000 than earlier in the period investigated by the ITC. At the same
time, domestic capacity utilization rates also fdl significantly. Asaresult, industry profits turned
to substantial annual operaing losses.'®

B. Injury Investigation and Establishment of the Steel Safeguard Measures

21. Following receipt of arequest from the USTR on June 22, 2001, the ITC instituted a
safeguard investigation to determine whether increased imports of certain steel products were a
substantial cause of seriousinjury, or threat of seriousinjury, to the domestic industry or
industries.

%% |1 TC Report pp. OVERVIEW-11 and OVERV |EW-25.
6 1 TC Report, p. OVERV |[EW-29.

7 1TC Report, p. OVERV IEW-20

8 |TC Report, pp. C-2 - C-7.
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22. On June 26, 2001, the ITC requested public comment on the draft questionnaires to be
used in theinvestigation. Subsequently, the ITC mailed producer and importer questionnaires to
approximately 825 domestic firms that were believed to have produced one or more of the
subject steel products. The ITC received 281 responses to the domestic producer
questionnaires.”® The ITC also selected approximately 220 additional firms that received
importer questionnaires. 326 responses to the importer questionnaires werereceived. Four
purchaser questionnaires (i.e., one questionnaire for each broad steel product category) were
included in the mailing to the 825 firmsidentified as possible U.S. producers of steel, as well 220
additiond firmsidentified as U.S. importers of the subject merchandise. After asking U.S.
producers and importers to identify their three largest purchasers for 33 sted product categories,
the ITC then mailed the four purchaser questionnairesto 1,100 additional firms. TheITC
received approximately 1,180 usable purchaser questionnaire responses. Additionally, the ITC
posted the blank foreign producer questionnaire on its website and informed all persons
indicating an interest in the investigation of thisfact. The ITC received 475 foreign producer
questionnaire responses.”

23.  OnJuly 26, 2001, the ITC received aresolution adopted by the Committee on Finance of
the United States Senate requesting an investigation of certain sted products under the domestic
safeguard law.?* The Senate request was consolidated with the previously instituted
investigation.

24.  All interested parties had an opportunity to submit a prehearing injury brief by September
10, 2001. The ITC received approximately 157 such briefs.

25.  On September 17, 19, 20, 24, 25, and 28, 2001, and on October 1 and 5, 2001, the ITC
conducted hearings as to whether imports of certain steel products were a substantial cause of
serious injury, or threat of serious injury to the domestic industry or industries. Approximately
500 persons or parties filed notices of their intention to participate in the hearing, including
witnesses from industry participants, various embassies, U.S. Congress, and local and stete
governments. All individuds who filed noticesto appear were provided with an opportunity to
present testimony.

26.  All parties were dso provided with an opportunity to submit posthearing injury briefs,
which were due between September 27 and October 9, depending on the product. TheITC
received approximately 100 such briefs. 1n addition, any person who had not entered an
appearance as a party to the investigation was permitted to submit a written statement of
information pertinent to the consideration of injury by October 9, 2001.

¥ |1TC Report, p. OVERV IEW-2.

2 |TC Report, p. OVERV IEW-7.

2L | etter from the United States Senate Committee on Finance to the U.S. International Trade Commission
(July 26, 2001).
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27.  On October 22, 2001, after conducting an investigation in conformity with both the
procedural and substantive requirements of the Safeguards Agreement, and after reviewing the
economic data and taking into account the views of al interested parties, the ITC conduded that
certain domestic industries were seriously injured or threatened with seriousinjury due to
increased imports. The ITC reached affirmative determinations asto: (a) certain carbon flat-
rolled steel (“CCFRS”), including carbon and alloy steel slabs; plate (including cut-to-length
plate and clad plate); hot-rolled steel (including plate in coils); cold-rolled steel (other than grain-
oriented electrical steel (“GOES")); and corrosion-resistant and other coated steel; (b) carbon and
aloy hot-rolled bar and light shapes (“hot-rolled bar”); (c) carbon and alloy cold-finished bar
(“cold-finished bar”); (d) carbon and alloy rebar (“rebar”); (e) carbon and alloy welded tubular
products (other than oil country tubular goods (“OCTG”)) (“certain welded pipe’); (f) carbon and
alloy flanges, fittings, and tool joints (“FFTJ’"); (g) stainless steel bar and light shapes (“stainless
steel bar”); and (h) stainless steel wirerod (“stainless steel rod”). The ITC Commissioners were
equally divided with respect to their determinations regarding (i) carbon and alloy tin mill
products (“tin mill”); (j) stanless steel wire; (K) tool steel; and (1) stainless sted fittings.

28.  ThelTC made negative determinations in regard to the following 17 products. (a)
GOES,; (b) hillets; (c) rails; (d) carbon and aloy wire; (e) carbon and alloy rope; (f) nails; (g)
shapes; (h) fabricated sructurd units; (i) seamlesstubular products other than OCTG,; (j)
seamless OCTG; (k) welded OCTG; (1) stainless steel slabs/ingots; (m) stainless stedl plate; (n)
stainless stedl cloth; (0) stainless steel rope; (p) stainless steel seamless tubular products; and (q)
stainless steel welded tubular products.

29. ThelTC aso found, pursuant to section 311(a) of the North American Free-Trade
Agreement (“NAFTA”) Implementation Act, that imports of hot-rolled bar; cold-finished bar;
FFTJ; stainless steel bar and stainless steel fittings from Canada accounted for a substantial share
of the total imports and contributed importantly to the seriousinjury or threat thereof caused by
imports.? The ITC was equally divided in its finding with regard to certain welded pipe from
Canada.® The ITC made anegative finding with regard to imports from Canadaof (a) CCFRS;
(b) tin mill; (c) rebar; (d) tool steel; (€) stainless steel rod and (f) stainless steel wire.*

30.  Withregard to imports from Mexico, the ITC determined that imports of certain carbon
and aloy flat-rolled stedl (dabs, plate, hot-rolled steel, cold-rolled steel, and coated steel); carbon
and aloy stedl fittings; and stainless steel fittings from Mexico account for a substantial share of
the total imports and contribute importantly to the seriousinjury or threat thereof caused by
imports.® The ITC voted in the negative regarding imports from Mexico of carbon and alloy

2 |TC Report, p. 1.
3 |ITC Report, p. 1 n.2.
2 1TC Report, p. 1 n.3.
% |TC Report, p. 1.
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steel (@) tin-mill products; (b) hot-rolled bar; (c) cold-finished bar; (d) rebar; (€) welded tubular
products other than OCTG; (f) tool steel; and stainless steel (g) bar, (h) rod, and (i) wire.®

31.  For products subject to affirmative determinations or divided votes, the ITC then moved
into the “remedy” phase of its proceedings, in which it gathered information and views on what
action the United States should take in response to the findings of seriousinjury or threat of
seriousinjury. All interested parties were provided with an opportunity to submit prehearing
briefs on remedy issues by October 29, 2001. The ITC received approximately 95 such briefs.

32. On November 6, 8, and 9, 2001, the ITC conducted hearings in the remedy phase of the
investigation. More than 250 persons or parties filed notices of their intention to appear at these
hearings, including industry participants, representatives of embassies, and members of the U.S.
Congress, embassies, and industry participants. All individuals who filed notices to appear were
provided with an opportunity to present testimony.

33. Parties were permitted to file posthearing briefs between November 13 and 15, 2001,
depending on the product. Approximately 88 posthearing remedy briefs were filed with the ITC.

34.  On December 19, 2001, the three-volume findings and recommendations of the ITC were
transmitted to the President. The ITC' s determination and the views of the Commissioners are
contained in the first volume that is over 500 pagesin length. The second and third volumes,
which together exceed 575 pages, contain information obtained during the investigation.

35. OnJanuary 3, 2002, the USTR requested, and the I TC subsequently provided, additional
information regarding unforeseen developments, analysis of the econometric models submitted in
the remedy phase, and potential country exclusions under the safeguard measure.

36.  U.S. government officias a so conducted anumber of consultations with foreign
governments and meetings with private parties to obtain their views on appropriate action. For
instance, the Trade Policy Staff Committee (“TPSC”), an interagency body composed of officials
from magjor U.S. Government agencies and departments (including USTR, the Commerce
Department, the Council of Economic Advisers, the Department of Justice, the Labor
Department, the Office of Management and Budget, the State Department, and the Treasury
Department), held 96 meetings with parties interested in the potential safeguard measures during
the week of January 7-11, 2002. In all, from October 2001 through March 2002, the Office of
the U.S. Trade Representative and the TPSC conducted at |east 200 meetings and consultations
on the subject of the Steel 201 dispute. These included meetings and/or consultations with all of
the parties to this WTO dispute, as well as hundreds of other foreign governments, foreign steel
producers and importers, and U.S. importers and purchasers.

% |TC Report, p. 1 n. 4.
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37.  Theremedy consultation process included extensive consideration of exclusionsto the
safeguard remedy. USTR requested that interested parties file product exclusion requests by
December 5, 2001. More than 200 such requests were filed. In particular, exclusions were
sought by numerous foreign producers from the countries that are the Complainants in these
disputes. The Administration then consgdered responsesto these exclusion requests. Domestic
producers filed more than 100 exclusion responses.

38. Following the ITC sfindings, the United States considered whether to apply a safeguard
measure. As part of its deliberative process, the United States consulted with Members that
would be affected by a proposed safeguard. The USTR gave thorough consideration to all
product exclusion requests.

39. OnMarch5, 2002, the President of the United States issued Presidential Proclamation
7529, which imposed the steel safeguard measures for a period of three years and one day.
Procl amation 7529 provided for more than 100 product exclusions requested by foreign
producers and governments. The Proclamation also provided for additional opportunitiesto
request exclusions.

40. Following the issuance of Proclamation 7529, the United States conducted numerous
formal and informal consultations with WTO Members pursuant to Article 12.3 of the
Safeguards Agreement. In response to these consultations and to requests from domestic steel
consumers, the United States solicited additional requests for exclusion from the steel safeguard
measures. The United States granted more than 720 additional exclusions, out of approximately
1300 requests, on April 5, July 12, and August 30, 2002. This process resulted in the exclusion
of approximately one-quarters of covered steel imports from the safeguard measures. The USTR
will review additional requests on a yearly basis, with the next round of requests scheduled to be
decided in March 2003.

IV.  ARGUMENT
A. Analytical Framework

1. The Complainants Bear the Burden of Proof to Establish a Prima Facie Case
That the United States Acted Inconsistently With Its Obligations

41.  Asdemonstrated in this submission, the United States fully complied with its obligations
under the Marrakesh Agreement Establishing the World Trade Organization (“WTO
Agreement”) in applying the steel safeguard measures. Under the WTO Agreement, the
Complainants bear the burden of proof to demonstrate an inconsistency. Unless they meet that
burden with regard to a particular safeguard measure, there would be no basis for finding that
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measure to be inconsistent with the WTO Agreement.?” None of the Complainants has met its
burden to establish a prima facie case with respect to the claims contained in its panel request.
They each rely in large measure on unfounded assertions advanced without supporting evidence
or lega grounding.

42. In United States — Measures Affecting Imports of Woven Wool Shirts and Blouses from
India, the Appellate Body noted that “a party claiming aviolation of a provision of the WTO
Agreement by another Member must assert and prove its claim.”?® Addressing the same question
in the context of a safeguard measure, the Korea — Dairy panel found that “[a]s a matter of law
the burden of proof rests with the European Communities, as complainant, and does not shift
during the panel process.”®

43.  The Korea — Dairy panel aso noted that it fell to the EC, as the complainant, to submit a
prima facie case of violation of the Safeguards Agreement.®* That panel concluded further that
once the EC made itsprima facie case, it was for Korea (the responding party in that dispute) to
present its own evidence and arguments showing that it had complied with the requirements of
the Safeguards Agreement at the time of its determination. The Korea — Dairy panel then
concluded that “[a]t the end of this process, it isfor the Panel to weigh and assess the evidence
and arguments submitted by both parties in order to reach conclusions on whether the EC cdaims
are well-founded.”*

2. There Is No Special Interpretive Approach Applicable to Claims Arising
Under the Safeguards Agreement

44.  Just asin any other dispute, Article 11 of the DSU instructs the Pand to “make an
objective assessment of the matter before it, including an objective assessment of the facts of the
case and the applicability of and conformity with the relevant covered agreements. . ..” The
standard of review to be applied in safeguards cases is well-established. In Korea — Definitive
Safeguard Measure on Imports of Certain Dairy Products (“ Korea -- Dairy”’) and Argentina --

21 See for example, Report of the Panel - United States - Transitional Safeguard Measure on Combed
Cotton Yarn from Pakistan, WT/DS192/R, 31 May 2001: “7.23 In this line, we consider that Pakistan, the
complaining party, bearsthe burden of proof for establishing a prima facie case that the subject transitional
safeguard measureisin violation of Article 6.”

% United States — Measures Affecting Imports of Woven Wool Shirts and Blouses from India,
WT/DS33/AB/R, Appellate Body Report, adopted 25 April 1997, para. IV (“U.S. — Wool Shirts”).

2 Korea — Definitive Safeguard Measure on Imports of Certain Dairy Products, WT/DS98/R, Panel
Report, 21 June 1999, para. 7.24 (“Korea — Dairy”).

% Korea — Dairy, Panel Report, para. 7.24. Asthe Appellate Body has noted, a prima facie caseis “one
which, in the absence of effective refutation by the defending party, requires a panel, as a matter of law, to rule in
favour of the complaining party presenting the primafacie case.” European Communities — Measures Concerning
Meat and Meat Products, WT/DS26 and 48/AB/R, Appellate Body Report, adopted 13 February 1998, para. 104
("EC — Hormones").

3t Korea — Dairy, Panel Report, para. 7.24.

% Korea — Dairy, Panel Report, para. 7.24.
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Safeguard Measures on Imports of Footwear (“Argentina -- Footwear”), the pands specifically
rejected the notion that panels may review de novo the determination made by the domestic
invegtigating authority.®® Rather, as articulated by the panel in Argentina — Footwear,

our review will be limited to an objective assessment, pursuant to Article 11 of the
DSU, of whether the domestic authority has considered dl relevant facts,
including an examination of each factor listed in Article 4.2(a), of whether the
published report on the investigation contains adequate explanation of how the
facts support the determination made, and consequently of whether the
determination made is consistent with Argentina’ s obligations under the
Safeguards Agreement.®

45.  Toasubstantial degree, Complainants arguments reflect a misunderstanding of the
standard of review. Aswediscuss bdow, agreat deal of their argumentation simply presents
another view of the facts, rather than showing that the findings made by the ITC or the decision
by the United States to apply a safeguard measure was in any way inconsistent with the
Safeguards Agreement or Article XIX. Such argumentation improperly seeks to have the Panel
make its own de novo interpretation of the record.

46.  Theinterpretive approach of a pand in assessing claims under the Safeguards Agreement
and Article XIX of the GATT 1994 is the same asin a dispute arising under the other covered
agreements. Article 3.2 of the DSU requires the panel to interpret the Safeguards Agreement and
Article X1X* “in accordance with customary rules of interpretation of public international law.”
Within this framework, the “fundamental rule of treaty interpretation” is “that a treaty shall be

% Korea — Dairy at 1 7.30 (“Korea -- Dairy”); Argentina -- Safeguard Measures on Imports of Footwear,

WT/DS121/R, 25 June 1999, at 1 8.117 (“Argentina -- Footwear”).

% Report of the Panel in Argentina - Safeguard Measures on Imports of Footwear, WT/DS121/ABIR,
adopted on 12 January 2000 (“ Argentina -- Footwear”), at para. 8.124. Similarly, the Korea — Dairy Panel
concluded that:

the Panel’ s function is to assess objectively the review conducted by the national investigating
authority, . . . an objective assessment entails an examination of whether the [Korean national
authority] had examined all facts in its possession or which it should have obtained in accordance
with Article 4 of the Safeguards Agreement (including facts which might detract from an
affirmative determination in accordance with the last sentence of Article 4.2 of the Safeguards
Agreement), whether adequate explanation had been provided of how the facts as awhole
supported the determination made, and, consequently, whether the determination made was
consistent with the international obligations of Korea.

Report of the Panel in Korea - Definitive Safeguard Measure on Imports of Certain Dairy Products, WT/DS98/R,
adopted 12 January 2000, para. 7.30.

%5 In thissubmission, all citations to Articles designated with Arabic numerals are to the Safeguards
Agreement, and all citations to Articles designated with Roman numerals are to the GATT 1994, unless otherwise
indicated.
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interpreted in good faith in accordance with the ordinary meaning of itsterms, in their context
and in light of the object and purpose of the treaty.”*

47.  Asthe Appellate Body has recognized, these standards apply even if aprovisionis
characterized as an " exception”:

merely characterizing atreaty provision as an “exception” does not by itself justify
a“stricter” or “narrower” interpretation of that provision than would be warranted
by examination of the ordinary meaning of the actual treaty words, viewed in
context and in the light of the treaty’ s object and purpose, or, in other words, by
applying the normal rules of treaty interpretation.*’

48.  However, Complainants propose that a special standard of interpretation appliesto the
provisions of the Safeguards Agreement — that “when construing the prerequisites for taking
[safeguard] actions, their extraordinary nature must be taken into account.”* In some instances,
they characterize this standard as requiring a“strict” or “narrow” construction of the terms of the
Safeguards Agreement.*

49. To support their approach to construction of the agreement, Complainants cite the
Appellate Body' s statement in US — Line Pipe that

itisessential to keep in mind that a safeguard actionisa“far” trade remedy. The
application of a safeguard measure does not depend upon “unfair” trade actions,
asisthe case with anti-dumping or countervailing measures. Thus, the import
restrictions that are imposed on products of exporting Members when a safeguard
measures is taken must be seen, as we have said, as extraordinary. And, when
construing the prerequisites for taking such actions, their extraordinary nature
must be taken into account.®

Asan initial point, the Complainants' reading of this passage ascribes to the US — Line Pipe
report precisely the approach to treaty interpretation that the Appellate Body condemned in EC —
Hormones —basing the rigor of interpretation of a covered agreement on whether it pertainsto an
“extraordinary” measure. The Appellate Body’s Line Pipe report nowhere saysthat it is
contradicting the approach correctly articulated in EC- Hormones and should not be read as
departing from that approach. Indeed, using the classifications of the Appellate Body, atariff

% United States — Definitive Safeguard Measures on Imports of Circular Welded Carbon Quality Line Pipe
from Korea, Appellate Body Report, WT/D S202/AB/R, adopted 8 M arch 2002, para. 244 (“US — Line Pipe”).

3 EC — Hormones, AB Report, para. 104.

% EC first written submission, para. 86, quoting US — Line Pipe, para. 81.

& E.g., Japan first written submission, para. 84; Chinafirst written submission, para. 47; Norway first
written submission, para. 47.

4 US — Line Pipe, AB Report, para. 81.
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would be an example of a measure that appliesto “fair” trade, but there has never been any
indication that atariff should be viewed as an “extraordinary” measure requiring a different
interpretive approach for those provisions dealing with tariffs.

50. In addition, Complainants' interpretation is based on a provision taken out of context.
They fail to mention that after making the satements that Complainants have cited, the Appellate
Body went on to recognize that there were counterbalancing considerations in interpreting the
Safeguards Agreement:

Nevertheless, part of the raison d’étre of Article XIX of the GATT 1994 and the
Agreement on Safeguards is, unquestionably, that of givinga WTO Member the
possibility, astrade isliberalized, of resorting to an effective remedy in an
extraordinary emergency situation that, in the judgement of that Member makes it
necessary to protect a domestic industry temporarily.

Thereis, therefore, a natural tension between on the one hand, defining the
appropriate and legitimate scope of the right to apply safeguard measures and, on
the other hand, ensuring that safeguard measures are not applied against “fair
trade” beyond what is necessary to provide extraordinary and temporary relief. . . .
The balance struck by the WTO Members in reconciling this natural tension
relating to safeguard measuresis found in the provisions of the Agreement on
Safeguards.”

51.  Thus, the Appellate Body recognized that the “ extraordinary nature” of the remedy is not
the sole, or even the predominant consideration under the Safeguards Agreement. The object and
purpose of the agreement is to provide an effective remedy to a domestic industry facing the
situation described in the Safeguards Agreement.* To the extent that the “ extraordinary nature”
of the remedy isrelevant, the procedural and substantive standard of the agreements already take
all concerns into account.

4 US - Line Pipe, AB Report, paras. 82-83.
42 The Appellate Body has recognized this as the objective of the Safeguards A greement since its earliest
reports. For example, in Argentina — Footwear, it found:

The object and purpose of Article XIX is, quite simply, to allow a M ember to readjust temporarily
the balance in the level of concessions between that M ember and other exporting M embers when it
is faced with “unexpected” and, thus, “unforeseen” circumstances which lead to the product “being
imported” in “such increased quantities and under such conditions as to cause or threaten serious
injury to domestic producers of like or directly competitive products.

Argentina — Footwear, AB Report, para. 94.
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52.  Thus, Complainants are wrong. The Panel need not take special account of the
“extraordinary nature” of a safeguard remedy, as the text of the Safeguards Agreement itsdf
addresses that issue.

3. The Complainants Have Not Demonstrated that Any Methodology of the
ITC Is Inconsistent with the Safeguards Agreement

53. In reaching its determinations regarding serious injury and threat of seriousinjury, the
ITC applied anumber of longstanding methodol ogies for organizing and analyzing the
information beforeit. The ITC analysis of each of the like products under investigation was
neutral, unbiased, and not chosen to achieve a particular result. In the context of these

methodol ogies, the ITC made findings of fact and determinations that satisfied both the domestic
legal requirements and U.S. obligations under the Safeguards Agreement and GATT 1994.

54.  Thepand in US — Line Pipe recognized that an examination of the WTO consistency of
methodol ogies used in reaching a serious injury determination will differ from an examination of
factud issues.*® In that dispute, the panel evaluated both sets of issuesin upholding the ITC's
conclusions as to increased imports. With regard to the methodol ogies, the panel performed

an objective assessment . . . of whether the methodol ogy selected is unbiased and
objective, such that its application permits an adequate, reasoned and reasonable
explanation of how the facts in the record before the ITC support the
determination made with respect to increased imports.*

Sgnificantly, the panel inquired whether the methodology permitted results consistent with the
terms of the Safeguards Agreement, not whether it mandated or invariably produced such results.

55.  Thepand then uphdd the ITC' s practice of considering fivefull calendar years of data
and two comparable interim periods because:

first, the Agreement contains no specific rules as to the length of the period of
investigation; second, the period sdected by the ITC allows it to focus on the
recent imports; and third, the period selected by the ITC is sufficiently long to
allow conclusions to be drawn regarding the existence of increased imports.*

The panel then continued on “to review the ITC’ s findings on absolute and relative import
increases in light of that methodology.”*

4 US - Line Pipe, Panel Report, para. 7.192.

4 US - Line Pipe, Panel Report, para. 7.194.

% US — Line Pipe, Panel Report, para. 7.201 (emphasis added).

US — Line Pipe, Panel Report, para. 7.205 (emphasis in original).
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56.  Thisapproach reflects that a methodology is one step in a competent authority’s
analytical process. A consistent methodology can help the competent authorities to organize or
analyze the facts of the case, and ensurethat the results are neutra and unbiased. However, use
of amethodology isjust one way of implementing Safeguards Agreement obligations or
domestic law, and one that is not required by the Safeguards Agreement. Thus, a Member isfree
to use methodologies as part of its analysis or to try to find methodologies that will ensure
compliance in every case.

57.  Complainants challenge severa of the methodol ogies employed by the ITC on the
grounds that they do not “comply with” the standards set out in the Safeguards Agreement or
Article XIX of GATT 1994.* We will show in subsequent sections that thisis not the case.
However, there is an important overarching point that the methodologies, as such, do not bear the
burden of complying with WTO obligations. The relevant inquiry for purposes of the Safeguards
Agreement is whether the competent authorities have conducted an investigation and made a
determination that satisfies aMember’'s WTO obligations. Methodologies are atool that can
assist in the investigation, but Complainants have not indicated any reference in the Safeguards
Agreement to methodol ogies nor to obligations that gpply specifically to methodologies. In this
regard, past panels and the Appdlate Body considering U.S. safeguard measures have
consistently recognized that the findings of the ITC can comply with the obligations under the
Safeguards Agreement even if the methodol ogy, taken done, does not incorporate every single
one of the relevant criteria®

4. Articles 3.1, Third Sentence, and 4.2(c) Require a Report Reflecting the
Investigation by the Competent Authorities, and Do Not Impose an “Open-
Ended and Unlimited Duty” to Explain

58.  Article 3.1, third sentence, and Article 4.2(c) describe the obligation of the competent
authorities to publish areport on the investigation. Together, they require that the competent
authorities provide “their findings and reasoned conclusions reached on all pertinent issues of
fact and law,” dong with “a detalled anadyd's of the case under investigation as well asa
demonstration of the relevance of the factors examined.”

59.  Theserequirements focus on the competent authorities and their investigation. The
competent authorities must publish tAeir findings and reasoned conclusions — not those that the

47 First written submission of the EC, paras. 112 and 464; first written submission of Norway, paras. 98-99;
first written submission of Switzerland, para. 100.

“ For example, in US — Lamb Meat, the Appellate Body found that the relative causation analysis applied
by the ITC was not the same as the Safeguards Agreement obligation to “separate out, and identify, the effects of the
different factors, including increased imports.” However, it still examined whether “the explanation given by the
USITC for its conclusions on the relative causal importance of the increased imports” met the requirements of
Article 4.2(b). United States -- Safeguard Measures on Imports of Fresh, Chilled or Frozen Lamb Meat from New
Zealand and Australia, Appellate Body Report, WT/DS177/AB/R, WT/DS178/AB/R, adopted 16 May 2001, para.
184 (“US-Lamb Meat™).
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Panel or one of the Complainants might have made. The competent authorities must demonstrate
the relevance of the factors examined — not those that the Panel or the Complainants would have
examined. And thisanalysis must appear in the report. If the report, asin the case of the ITC
Report, contains narrative views and separate data tables, both must be considered in evaluating
whether the report has satisfied the obligations.

60.  Severa of the Complainants argue that the omission of afact, acitation, or an argument
renders the ITC Report inconsistent with Article 3.1 or 4.2(c).”® However, Articles 3.1 and 4.2(c)
do not impose a burden of invegtigative or explanaory perfection that no competent authority
could meet. For example, if an error or omission does not cast doubt on a particular conclusion,
that conclusion is still “reasoned” and, thus, consistent with Article 3.1. Similarly, if the
competent authorities are silent on a particular issue of fact or law that is not pertinent, they have
still complied with Article 3.1.

61. Wenoteinthisregard that the Appellate Body has found that Article 3.1 requires a
“reasoned and adequate explanation.”* The Appellate Body reached a similar conclusionin US
— Lamb Meat, in which it recalled its description of the proper causation anadysisin US — Wheat
Gluten and stated:

these three steps ssimply describe alogical process for complying with the
obligations relating to causation set forth in Article 4.2(b). These steps are not
legal “tests” mandated by the text of the Agreement on Safeguards, nor isit
imperative that each step be the subject of a separate finding or a reasoned
conclusion by the competent authorities®

62.  Severa of the Complainants argue that the ITC did not address alternative explanations
of thefacts. They point to the Appellate Body’s statement that

[a] panel must find, in particular, that an explanation is not reasoned, or is not
adequate, if some alternative explanation of the factsis plausible, and if the
competent authorities' explanation does not seem adequate in the light of that
alternative explanation.®

However, they have disregarded that this consideration applies only if there is an alternative
explanation that is “plausible” and the competent authorities' explanation isinadequate in light
of that alternative view. Asthe party asserting the affirmative of a clam, Complainants bear the
burden of proof to demonstrate that their particular alternative explanations are both “plausible”

E.g., EC first written submission, para. 256.
US — Line Pipe, para. 216 (emphasis added).
5L US — Lamb Meat, AB Report, para. 178.
2 US — Lamb Meat, AB Report, para. 106.
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and demonstrate that the I TC explanation isinadequate> Aswe show below, their submissions
fail to satisfy this requirement.

B. Complainants Have Not Established Any Basis for the Panel to Conclude That Any
of The ITC’s Determinations of Like Product Are Inconsistent With Articles 2.1 and
4.1 of the Safeguards Agreement, as well as Articles X:3(a) and XIX:1 of GATT
1994

1. Introduction

63. Complainants appeals on thisissue present the Panel with the first occasion to examine
the interpretation and application of the term “like products” in the context of the Safeguards
Agreement.

64. The Appellate Body has clearly set forth that the term “like products’ “must be
interpreted in light of the context, and of the object and purpose, of the provision at issue, and of
the object and purpose of the covered agreement in which the provision appears.”>* Where the
term “like products’ has been addressed in other GATT or WTO dispute settlement proceedings,
it has been in the context of provisions of GATT 1994, or other covered agreements with distinct
and different purposes from that in the Safeguards Agreement. Asthe Appellate Body has
cautioned, the interpretation of theterm “like products’ for one context can not be automatically
transposed to other provisions or agreements where the phrase “like products” is used.>

65.  Thefollowing points should set the parameters for consideration of the gopropriae
application of theterm “like products’ in the context of the Safeguards Agreement and in
particular for review of the ITC's determinations of like products in the present case:

— With regard to the context of the Safeguards Agreement, it has not been established in
other GATT or WTO dispute settlement proceedings what factors are appropriate to be
considered in determining whether a domestic product is like an imported product.

— There are no universally accepted definitions of what constitutes a specific steel
product. For example, tin mill products consist of awide variety of flat-rolled carbon and
alloy steel, plated or coated with tin or chromium. Certain Complainants would accept
defining tin mill products as asingle like product and others, such as Norway, appear to
suggest that tin mill should have been defined far more narrowly as many like products

58 US — Wool Shirts, AB Report, p. 17.

% European Communities - Measures Affecting Asbestos and Asbestos-Containing Products, Appellate
Body Report, WT/DS135/AB/R, adopted 5 April 2001, para. 88 (“ EC-Asbestos”).

% EC-Asbestos, footnote 60, at p. 34 (“We also cautioned against the automatic transposition of the
interpretation of ‘likeness' under the first sentence of Article I11:2 to other provisions where the phrase ‘like
products’ isused.”), referring to Japan-Alcohol, at 113.
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66.

corresponding to certain requests for product exclusions. Moreover, Complainants who
challenge the like product definition for certain welded pipe do not agree on what the
definition should have been; Korea seems to propose two like products based on size and
Switzerland seems to propose three like products based on function.

— In defining the domestic like product, the investigating authority begins with the scope
of the imports subject to investigation. If the subject importsin one investigation are
different from those in another investigation, then the definition of the like product or
productswill not necessarily be the same since each begins with a different starting point,
and are derived from a different factual record.

— In the present case, the ITC sdefinitions of like product are coextensive with the
subject imports. In spite of the implied allegations, the ITC defined like products that
match-up with imports subject to investigation and did not define like products that
encompass more types of steel than subject imports. The ITC considered the facts using
well-established factors and looked for clear dividing lines among the various types of
steel subject to thisinvestigation. The methodology employed by the ITC is unbiased and
objective. The ITC sdefinitions of like products were adequate, reasoned and its
reasonabl e explanations should be upheld by the Panel.

—The ITC defined 27 separate like products that correspond to subject imports. Ten of
these definitions correspond to subject imports on which remedies were imposed and are
subject to review by this panel. While Complainants chall enge the ITC' s methodology,
they specifically focus on the ITC' s definitions of three like products — certain carbon
flat-rolled steel, tin mill products, and certain welded pipe. The U.S. submission
addresses the general issues raised regarding interpretation and application of the term
“like product” in the context of the Safeguards Agreement and responds to the specific
allegations involving the ITC' s definitions of like product in this case.

2. The Text of the Safeguards Agreement Regarding the Definition of Like
Product

Article 2.1 of the Safeguards Agreement provides:

A Member may apply a safeguard measure to a product only if that
Member has determined, pursuant to the provisions set out below, that such
product is being imported into its territory in such increased quantities, absolute or
relative to domestic production, and under such conditions as to cause or threaten
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to cause serious injury to the domestic industry that produces like or directly
competitive products® >’ (emphasis added).

67.  Article4.1(c) of the Safeguard Agreement provides additional clarification regarding the
definition of the domestic industry but does not expand on the term “like or directly competitive
products” Article 4.1(c) states:

in determining injury or threat thereof, a“domestic industry” shall be understood
to mean the producers as awhole of the like or directly competitive products
operating within the territory of a Member, or those whose collective output of
the like or directly competitive products constitutes a mgjor proportion of the
total domestic production of those products (emphasis added).

68.  Thus, theterm “like or directly competitive products,” or more specifically, the term “like
products’ is not explicitly defined in the Safeguards Agreement or GATT 1994. Theterm “like
products’ also has not been at issuein GATT or WTO dispute settlement proceedings involving
the Safeguards Agreement.*® >

% Very similar language is set forth in Article XI1X:1(a) of GATT 1994, which states in relevant part:

If ... any product is being imported . . . in such increased quantities and under such conditions as to
cause or threaten serious injury to domestic producers in that territory of like or directly competitive
products. . .. (emphasis added).

5 The U.S. statute, 19 U.S.C. § 2252(b)(1)(A), includes similar language, indicating that the Commission
shall conduct an invegtigation to consider “the domestic industry producing an article like or directly competitive
with the imported article.” (US-2).

% 4ccord Japan first written submission, para. 98.

% The Appellate Body has considered the issue of definition of the domestic industry based on whether or
not products were defined as directly competitive in the context of the safeguard provision in the Agreement on
Textiles and Clothing (“ATC”"); the terminology in the ATC is different, i.e., “like and/or directly competitive
products.” United States — Transitional Safeguard Measure on Combed Cotton Yarn from Pakistan, Appellate Body
Report, WT/DS192/AB/R, adopted 5 November 2001, paras. 82-105 (“ US-Cotton Yarn”). In US-Cotton Yarn,
imported cotton yarn and domestically-produced cotton yarn had been found to be like. However, cotton yarn
produced by vertically integrated domestic fabric producers was determined not to be directly competitive with the
imported cotton yarn, and thus was not included in the definition of the domestic industry. The Appellate Body,
however, found that the “captively produced yarn is directly competitive with imported yarn sold on the merchant
market” and that the producers of such yarn should be included in the scope of the domestic industry. Id., paras.
104-105. In thiscontext, the Appellate Body indicated that: “‘Like’ productsare asubset of directly competitive or
substitutable products: all like products are, by definition, directly competitive or substitutable products, whereas
not all ‘directly competitive or substitutable’ products are ‘like.”” Id., para. 91(d). The Appellate Body rejected a
finding that a product could be part of the like product definition but then defined out as not directly competitive and
thus not included in the definition of the domestic industry. The Appellate Body reiterated in its findings in US-
Lamb Meat that: “the product defines the scope of the definition of the domestic industry. .. .” and that “the
definition of the domestic industry must be product-oriented and not producer-oriented, and that the definition must
be based on products produced by the domestic industry which are to be compared with the imported product in
terms of their being like or directly competitive.” Id., para. 86 and n. 56. Moreover, US-Cotton Yarn indicates that

(continued...)
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69. Asthe Appellate Body set forth in US-Lamb Meat,

.. . the first step in determining the scope of the domestic industry is the identification
of the products which are “like or directly competitive” with the imported product.
Only when those products have been identified is it possible then to identify the
“producers’ of those products.®

70. In spite of Complainants mischaracterizations, the dispute settlement proceedingsin US-
Lamb Meat provided little additional guidance on the issue of defining the like product. There
was no issue in the proceedings regarding the definition of like product.® Rather theissuein UsS-
Lamb Meat involved the definition of the domestic industry after the like product had already
been defined; specifically, theissue in US-Lamb Meat was whether the domestic industry could
be defined to also include growers of live lambs, which were not included in the like product,
with the producers of the like product, lamb meat. Complai nants have misconstrued the findings
in US-Lamb Meat as requiring a narrowly defined like product.®> However, the findingsin US-
Lamb Meat spoke to adomestic industry that only includes the producers of the like product, and
not to defining the like product.®®

71.  Therefore, thereis no directly related treatment of the term to provide guidance on the
issue of like product and any guidance gleaned from congruction of the term outside the context

% (...continued)
captive production can not be excluded and the entire domestic industry must be considered in either the definition
of the domestic industry or the injury analysis. Id., para. 102.

8 US-Lamb Meat, Appellate Body Report, para. 87 (emphasis added).

81 US-Lamb Meat, AB Report, para. 88 (“Thereisno dispute that in this case the ‘like product’ is ‘lamb
meat’, which is the imported product with which the safeguard investigation was concerned.”).

52 For example, the EC explicitly misstates that “the Appellate Body in United States - Lamb, incidentally
clarified which criteria are not capable of establishing likeness between domestic and imported products.” EC first
written submission, para. 201, citing to US-Lamb Meat, paras. 77 and 95. The two criteria referenced by the EC
were never discussed regarding the definition of like product by the Appellate Body or the panel because such
criteriawere advanced and discussed regarding only the definition of the domestic industry. The EC continues to
mischaracterize its case by claiming that the focus was on the like product rather than correctly on the domestic
industry when they allege that US-Lamb Meat considered how to “make lamb meat like live lamb” which was not
addressed at all. EC first written submission, para. 201.

8 US-Lamb Meat, AB Report, para. 84 (“According to the clear and express wording of the text of Article
4.1(c), the term ‘domestic industry’ extends solely to the ‘producers. .. of the like or directly competitive products’.
(emphasisadded) The definition, therefore, focuses exclusively on the producers of a very specific group of
products. Producers of products that are not ‘like or directly competitive products’ do not, according to the text of
the treaty, form part of the domestic industry.”), para. 90 (“In our view, under Article 4.1(c), input products can only
be included in defining the ‘domestic industry’ if they are ‘like or directly competitive’ with the end-products.”), and
para. 95 (“We recall that, inthis case, the USITC determined that the like products at issue were domestic and
imported lamb meat and that the USIT C did not find that /ive lambs or any other products were directly competitive
with lamb meat. On the basis of thisfinding of the USITC, we consider that the ‘ domestic industry’ could only
include the ‘producers’ of lamb meat. By expanding the ‘domestic industry’ to include producers of other products,
namely, live lambs, the USITC defined the ‘domestic industry’ inconsistently with Article 4.1(c) of the Agreement on
Safeguards.”).
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of the Safeguards Agreement or Article X1X of GATT 1994 should recognize the limitations of
transposing an interpretation from one context to another.

3. GATT and WTO Treatment of the Term Like Product in the Context of
GATT 1994 and Agreements Other Than the Safeguards Agreement

72.  Asthe Appellate Body has clearly set forth, the term “like products’ “must be interpreted
in light of the context, and of the object and purpose, of the provision at issue, and of the object
and purpose of the covered agreement in which the provision appears.”® Thus, asthe Appellae
Body has cautioned, the interpretation of the term “like products’ for one context cannot be
automatically transposed to other provisions or agreements where the phrase “like products’ is
used.®® In addition, interpretations of the term “directly competitive” should not be transposed to
this investigation since the domestic product was not defined on the basis of adirectly
competitive analysis, but rather on the basis of alike product anadyss. Specificdly,
Complainants’ attempts to transpose dispute settlement discussions regarding the term directly
competitive and in particular directly competitive factors such as substitutability to the like
product analysis should be rejected by this Panel.®®

73.  Wheretheterm “like products’ has been addressed in other GATT or WTO dispute
settlement proceedings, it has been in the context of provisions of the GATT 1994, or other
covered agreements with distinct and different purposes from those in the Safeguards Agreement.
In particular, the term “like products’ has primarily been addressed in dispute settlement
proceedings regarding allegations that national treatment has not been afforded regarding 1)
internd taxes pursuant to Article I11:2 of the GATT 1994, and 2) laws and regulations pursuant to
Articlelll:4 of the GATT 1994.

74. In considering the definition of like products under Article I11:2 in Japan-Alcohol, the
Appellate Body approved of “the practice under the GATT 1947 of determining whether
imported and domestic products are ‘like' on a case-by-case basis.”® In affirming the panel’s
finding in this case that the definition of “like products’ in Article 111:2 should be construed
narrowly, the Appellate Body indicated that “[h]ow narrowly is a matter that should be
determined separately for each tax measure in each case”® Therefore, the definition of the like
product clearly should be made on a case-by-case basis even when it involves a provision where
there is some guidance on the approach to be followed.

8 EC - Asbestos, AB Report, para. 88.

% EC-4sbestos, AB Report, footnote 60, at p. 34 (“We also cautioned against the automatic transposition
of the interpretation of ‘likeness’ under the first sentence of Article 111:2 to other provisions where the phrase ‘like
products’ isused.”), referring to Japan -- Taxes on Alcoholic Beverages, Appellate Body Report, WT/DS8/AB/R,
WT/DS10/AB/R, WT/DS11/AB/R, adopted 1 November 1996, at 113 (“Japan-Alcohol™).

6 See, e.g., Koreafirst submission, para. 38-39 and 58-59; Japan first written submission, paras. 79 and
101; EC first written submission, para. 240.

 Japan - Alcohol, AB Report, p. 20.

8 Japan - Alcohol, AB Report, p. 20.
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75. Resorting to the “ordinary” or “plain” meaning of the term “like” provided by the
dictionary “leave[s] many interpretative questions open.”®® The Appellate Body in EC-Asbestos
noted that the dictionary definition of “like” does not resolve the following three issues of
interpretation:

First, thisdictionary definition of “like” does not indicate which characteristics or
qualities are important in assessing the “likeness” of products. . . . Second, the dictionary
definition provides no guidance in determining the degree or extent to which products
must share qualities or characteristics in order to be “like products’ . . . . Products may
share only very few characteristics or qualities, or they may sharemany. Thus, in the
abstract, the term “like” can encompass a spectrum of differing degrees of “likeness’ or
“similarity”. Third, thisdictionary definition of “like” does not indicate from whose
perspective “likeness’ should be judged. For instance, ultimate consumers may havea
view about the “likeness’ of two products that is very different from that of the inventors
or producers of those products.”

Thus, reliance on the dictionary definition for the plain or ordinary meaning of “like,” as
proposed by Complainants, leaves such issues unresolved as. 1) which characteristics or qudities
are important; 2) the degree or extent to which products must share qualities or characterigics,
and 3) from whose perspective “likeness’ should be judged.

76.  The Appellate Body in Japan-Alcohol recognized that the basic approach for interpreting
“like or similar products’ set out in Border Tax Adjustments™ was “helpful in identifyingon a
case-by-case basis the range of ‘like products' that fall within the narrow limits of Articlelll:2,
first sentencein the GATT 1994."> However, the Appellate Body explicitly cautioned that:

this approach will be most helpful if decision makers keep ever in mind how narrow
the range of “like products” in Article III:2, first sentence is meant to be as opposed

8 EC-Asbestos, AB Report, para. 92.

™ EC-Asbestos, AB Report, para. 92.

™ The Report of the Working Party on Border Tax Adjustments suggested the following basic approach for
interpreting “like or similar products’:

. . . problems arising from the interpretation of the term should be examined on a case-by-case basis.
Thiswould allow a fair assessment in each case of the different elements that constitute a “similar” product.
Some criteria were suggested for determining, on a case-by-case basis, whether a product is
“similar”: the product’s end-usesin agiven market; consumers’ tastes and habits, which change from
country to country; the product’s properties, nature and quality. It was observed, however, that the term “. .
. like or similar products. . .” caused some uncertainty and that it would be desirable to improve on it;
however, no improved term was arrived at.

Border Tax Adjustments, Report of Working Party, L/3464, adopted 2 Dec. 1970, BISD 18S/97, para. 18 (emphasis
added); quoted in part in Japan-Alcohol, AB Report, p. 20.
2 Japan-Alcohol, AB Report, p. 20.
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to the range of “like” products contemplated in some other provisions of the GATT
1994 and other Multilateral Trade Agreements of the WTO Agreement.”

77.  Complainants attemptsto apply statements made by the Appellate Body in US-Cotton
Yarn to this case ignore the difference in facts and context between the cases.”™ In US-Cotton
Yarn, as discussed above, imported and domestically produced cotton yarn was found to be like.
However, cotton yarn produced by vertically integrated domestic producers was found not to be
directly competitive and thus was not included in the definition of the domestic industry. In
rejecting the finding that a product could be part of the like product definition but then defined
out as not directly competitive and thus not included in the definition of the domestic industry,
the Appdlate Body stated: “‘Like products are asubset of directly competitive or subgtitutable
products. all like products are, by definition, directly competitive or substitutable products,
whereas not all ‘directly competitive or substitutable’ products are ‘like.”” ™ In the present case,
the like product corresponds to the definition of the domestic industry and there was no directly
competitive analysis or findings. Thus, the US-Cotton Yarn statement involves very different
factsin the context of adifferent provision with different terminology and should not be
transposed to this case.

78.  The Appellate Body recognized in Japan-Alcohol, and most recently affirmed in EC-
Asbestos, that the interpretation of “like products’ must be considered in the context of the
purpose and objective of the provision or agreement at issue. Specifically, the Appelate Body in
Japan-Alcohol stated:

No one approach to exercising judgement will be appropriate for al cases. The
criteriain Border Tax Adjustments should be examined, but there can be no one precise
and absolute definition of what is“like”. The concept of “likeness’ is arelative one that
evokes the image of an accordion. The accordion of “likeness’ stretches and squeezesin
different places as different provisions of the WTO Agreement are applied. The width of
the accordion in any one of those places must be determined by the particular
provision in which the term “like” is encountered as well as by the context and the
circumstances that prevail in any given case to which that provision may apply.”

79.  The Appellate Body has explicitly cautioned against automatically transposing the
interpretation of likeness from one context to another. Complainants, however, would have the

" Japan-Alcohol, AB Report, p. 20 (emphasis added). The Appellate Body in EC-Asbestos reviewed the
meaning attributed to the term “like products” in Japan-Alcohol, which concerned Article111:2 of the GATT 1994,
and stated that: “the interpretation of ‘like products’ in Article 111:4 need not be identical, in all respects, to those
other meanings.” EC-Asbestos, AB Report, para. 89.

™ See, e.g., Japan first written submission, para. 89; Korea first written submission, para. 31; New Zealand
first written submission, para. 4.39; Brazil first written submission, para. 88; Norway first written submission, para.
198.

S US-Cotton Yarn, AB Report, para. 91(d).

™ Japan-Alcohol, AB Report, p. 21 (emphasis added); EC-Asbestos, AB Report, para. 88.
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Panel adopt interpretations of “like products’ developed in cases under Article Il of GATT 1994
and use such interpretations in this case under the Safeguards Agreement. But, the Appellate
Body in EC-Asbestos even rejected directly applying its interpretation of like products under
Article l11:2 to a case under Article I11:4 and found that the starting point for its interpretation was
the “general principle” in Articlel11:1.” Therefore, the relevant context, specifically the purpose
and objective, of the provision and agreement at issue should be the starting point to resolving
the issue of interpretation of “like products” in this case, rather than attempting to apply an
interpretation made in a different context.

80. The appropriateness of this approach is reinforced by the fact that a comparison of the
“general principles’ for Article 1l of GATT 1994 to those for the Safeguards Agreement
demonstrates tha they have contradictory purposes. The Appellate Body has indicated that:

The broad and fundamentd purpose of Article I1I is to avoid protectionism in the
application of internal tax and regulatory measures. More specifically, the purpose of
Articlelll “isto ensurethat internal measures ‘not be applied to imported and domestic
products so as to afford protection to domestic production’” . . . . Articlelll protects
expectations not of any particular trade volume but rather of the equal competitive

rel ationship between imported and domestic products. . . .

Conversely, the Appelate Body in US-Line Pipe set forth that:

raison d’étre of Article XIX of the GATT 1994 and the Agreement on Safeguards is,
unquestionably, that of giving aWTO Member the possibility, as tradeis liberalized, of
resorting to an effective remedy in an extraordinary emergency situation that, in the
judgement of that Member, makes it necessary to protect a domestic industry
temporarily.”

81. In aleging that the ITC was required to consider the competitive relationship between
products, Complainants fall to recognize that this factor was found to be relevant in the context
of Article 111 of GATT 1994, as discussed by the Appellate Body in EC-Asbestos.® Specificadly,
the Appellate Body in EC-Asbestos stated:

" EC-Asbestos, AB Report, para. 93 (“in interpreting the term ‘like products’ in Article I11:4, we must turn,
first, to the ‘general principle’ in Article I11:1, rather than to the term ‘like products’ in Article [11:2.”).

™ EC-Asbestos, AB Report, para. 97 (emphasis added).

™ US-Line Pipe, AB Report, para. 82 (emphasis added); see also United States -- Safeguard Measures on
Imports of Fresh, Chilled or Frozen Lamb Meat from New Zealand and Australia, Panel Report, WT/DS177/R and
WT/DS178/R, adopted 16 May 2001, as modified by the Appellate Body Report, WT/DS177 and 178/AB/R, para.
7.76 (“US-Lamb Meat™) (the Agreement’ s objectives of “creating a mechanism for effective, temporary protection
from imports to an industry that is experiencing serious injury. . ..").

80 See, e.g., Japan first written submission, paras. 79 and 101; Koreafirst written submission, para. 38-39
and 58-59.
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... adetermination of “likeness’ under Articlelll:4 is, fundamentally, a determination
about the nature and extent of a competitive relationship between and among products. In
saying this, we are mindful that there is a spectrum of degrees of “competitiveness’ or
“substitutability” of productsin the marketplace. . . .2

While protecting the competitive relationship between imports and domestic productsis a
purpose of Articlelll, it is not the purpose of the Safeguards Agreement.

82. It is clear that the interpretation of the term “like products’ in the context of provisions
whose purpose is to avoid protectionism and protect an equa and competitive relationship
between products will necessarily not be identical to and probably will be narrower than, or at
least very different from, that for an agreement with the opposite purpose, i.e., permitting
protection of a domestic industry under certain circumstances. The Panel should recognize the
clear distinction between these purposes and reject, in accordance with the Appellate Body's
findings, Complainants proposals to automatically transpose interpretations made in another
context to the Safeguards Agreement.

4. The Appropriate Criteria to Consider in Defining Like Products in the
Context of the Safeguards Agreement

83.  While“genera criteria, or groupings of potentially shared characteristics, provide a
framework for analyzing the ‘likeness' of particular products. . . . itiswell to bear in mind [that
such criteriaare] smply toolsto assist in the task of sorting and examining the relevant
evidence.”®> Moreover, it isclear that the like product analysis under the Safeguards Agreement
should involve “‘an unavoidable element of individual, discretionary judgement’ . . . [and] be
made on a case-by-case basis.”*

84.  ThelTC traditionally has taken into account such factors as the physical properties of the
product, its customs treatment, its manufacturing process (i.e., where and how it is made), its
uses, and the marketing channels through which the product is sold in determining what
constitutes the like product in a safeguards investigation. The ITC also takes into account
guidance provided in the legidative history to the Trade Act of 1974 which suggests that the term
“like” means those articles which are “ subgtantially identicd in inherent or intrinsic
characteristics (i.e., materials from which made, appearance, quality, texture, etc.).”® These are
not statutory criteriaand do not limit what factors the ITC may consider in making its

8 EC-Asbestos, AB Report, para. 99.

8 EC-Asbestos, AB Report, para. 102.

8 EC-Asbestos, AB Report, para. 101; see also Japan-Alcohol, AB Report, at p. 20-21 (“itisa
discretionary decision that must be made in considering the various characteristics of productsin individual cases.”).

% H.R.Rep. No.93-571, at 45 (1973); S. Rep. No. 93-1298, at 121-122 (1974) (US-3). WhilethelTC
also may consider whether there are directly competitive products, the ITC determined that having identified articles
like the imported articles they were not required to, and did not in this case, look further to consider articles that are
directly competitive but not like the imported articles. See, e.g., ITC Report, nn. 139, 179, 435, 893, and 1167.
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determination.?> No single factor is dispositive and the weight given to each individual factor
(and other relevant factors) will depend upon the factsin the particular case. The decision
regarding the like or directly competitive articleis afactual determination.®® The I TC
traditionally has looked for dear dividing lines among possible products and has disregarded
minor variations.®

85. In spite of Complainants mischaracterizations, the factors considered by the ITC

resembl e the three criteria suggested by the Working Party on Border Tax Adjustments as an
approach to analyzing like product. Two of the criteria, physical properties and uses, are the
same. Thethird Border Tax Adjustment criterion, consumers' tastes and habits, seemsto conflict
with the purpose of a safeguards investigation.®® Since the purpose of the Safeguards Agreement
isto permit protection of a domestic industry under certain circumstances,®® afocus on the
subjective consumers’ views of the product or market rather than those of the producers or both
isone-sided and misplaced. The ITC has focused on more objective factorsin its traditional
analysis of like products such as the product’ s marketing channels and manufacturing process.*

86. A fourth criterion, customs treatment or tariff classification, was not mentioned by the

Working Party on Border Tax Adjustments, although it often has mistakenly been attributed to
the Working Party. It, however, has been considered as a factor in anumber of casesincluding
those involved in dispute settlement proceedings.™ While the “[t]ariff dassification clearly

8 Accord EC-Asbestos, AB Report, para. 102 (general criteria “are neither atreaty-mandated nor a closed
list of criteria that will determine the legal characterization of products.”).

8 See, e.g., Extruded Rubber Thread, Investigation No. TA-201-72, USITC Publication 3375, p. |-6
(December 2000)(US-4); Crabmeat from Swimming Crabs, Investigation No. TA-201-71, USITC Publication 3349,
p. 1-6 (August 2000)(US-5); Circular Welded Carbon Quality Line Pipe, Investigation No. TA-201-70, USITC
Publication 3261, p. I-10 (December 1999) (US-6); Certain Steel Wire Rod, Investigation No. TA-201-69, USITC
Publication 3207, p. [-9 (July 1999)(US-7).

8 Extruded Rubber Thread, USITC Pub. 3375, p. I-6 (December 2000)(US-4); Circular Welded Carbon
Quality Line Pipe, USITC Publication 3261, p. 1-10 (December 1999)(U S-6).

8 The Appellate Body cautioned in EC-Asbestos that it may be important to consider “from whose
perspective “likeness” should be judged. For instance, ultimate consumers may have a view about the “likeness” of
two productsthat is very different from that of the inventorsor producers of those products.” EC-Asbestos, AB
Report, para. 92.

8 US-Line Pipe, AB Report, para. 82 (purpose of Safeguards A greement is to permit aWTO Member to
“resort[] to an effective remedy in an extraordinary emergency situation that . . . makes it necessary to protect a
domestic industry temporarily.); see also ITC Report, p. 9 (“The purpose of section 201 either is to prevent or
remedy serious injury to domestic productive resources from all imports.”).

® Accord Japan-Alcoholic Beverages 1987, Panel Report, L/6216 (BISD 34S5/116-117), adopted 10
November 1987, para. 5.7 (“Japan-Alcoholic Beverages 1987") (“Panel was of the view that the ‘likeness’ of
products must be examined taking into account not only objective criteria (such as composition and manufacturing
processes of products) but also the more subjective consumers’ viewpoint (such as consumption and use by
consumers)” but also recognized that “consumer habits are variable intime” and “traditional Japanese consumer
habits with regard to shochu provided no reason for not considering vodka to be a ‘like’ product.”).

%L See EC Asbestos, AB Report, n. 74; Japan-Alcohol, AB Report, pp. 21-22.
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reflects the physical properties of a product,”® the ITC found that consideration of customs
treatment for purposes of the definition of the like product was not “auseful factor” given the
large number of classification categories (612) applicable to thisinvestigation. Thefact is, in this
case the numerous tariff classifications did not provide clear distinctions between products. For
instance, each of the 33 data collection categories individually have from 2 to 65 tariff
classifications.

87.  Thereisno support in the Agreement or jurisprudence for Complainants contentions that
the primary basis for the ITC' s like product definitions should have been tariff classification and,
in any case, what they are proposing in thisregard is not clear.”® On the one hand, they seem to
argue that the ITC should have defined separate like products for each of the 612 classifications
using the 10-digit level .** On the other hand, they imply that clear product categories would have
been apparent for like product definitions if the Commission had considered tariff classifications
using the4-digit level.

88.  Asthe Appellate Body has stated, “the adoption of a particular framework to aid in the
examination of evidence does not dissolve the duty or the need to examine, in each case, all of
the pertinent evidence.”® Thetariff classifications are interrelated with the physical
properties/characteristics criterion which the ITC clearly considered and found to be an important
factor initslike product definitions. The ITC exercised its discretionary judgement to determine
which factors were useful, and which were not, in examining the particul ar facts of this
investigation. The ITC clearly found the physical characteristics factor to be useful but given the
large number of tariff classifications found that tariff classifications provided no clear dividing
lines between products.®

89.  Thefactsaso provide no support for Complainants' allegations that consideration of
tariff dassifications at the 4-digit level would have provided clear product distinctions®” For
example, at the 4-digit level, there are nine separate tariff classifications covering the like
product defined by the ITC as certain carbon flat-rolled steel. Of the nine 4-digit classifications,
two classifications (7225 and 7226) apply to steel at four (hot-rolled steel, CTL plate, cold-rolled

92 EC-Asbestos, AB Report, para. 102; see also Japan-Alcohol, AB Report, p. 21

% See Japan-Alcohol, AB Report, pp. 21-22. InJapan-Alcohol, the Appellate Body considered that tariff
classifications of productscould be relevant as one of a series of factorsin determining what are “like products,” not
as the primary factor. Accord Japan-Alcoholic Beverages 1987, Panel Report, para. 5.6.

% Norway also argues that the tariff classifications are too broad and that definitions should have been
made as narrow as the requests for product exclusions. Norway first written submission, para. 223.

% EC-Asbestos, AB Report, para. 102.

% For example, tariff classifications could be helpful in making a distinction between goods if the issue is
whether the like product should be defined mor broadly to include domestic products corresponding to tariff
classifications not subject to investigation. But that is not the case here, where none of the like products were not
defined more broadly than tariff classifications for subject imports.

% See, e.g., EC first written submission, para. 248 and CC-83; Korea first written submission, para. 52;
Chinafirst written submission, para. 200.
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steel, and coated steel) of the five stages of processing defined as CCFRS; one classification
(7211) appliesto three stages; two classifications (7208 and 7210) apply to two stages; and four
classifications (7207, 7209, 7212, and 7224) gpply to one stage of CCFRS.*® Thus, rather than
provide clear product category distinctions, tariff classificaions at thislevel demonstrate an
interrelationship between the physical properties of steel at different stages of processing which
led to the ITC defining these types of steel collectively as certain carbon flat-rolled steel.

90. A fifth factor considered by the ITC in examining the evidence in order to makeitslike
product definitions is the product’ s manufacturing process (i.e., where and how it is made). In
the context of the Safeguards Agreement where the purpose is the protection of the domestic
industry, albeit temporarily and under certain circumstances, consideration of the manufacturing
process for a product is an appropriate and objective factor.

91. In spite of Complainants mischaracterizations, the Appellate Body aso has recognized
that it may be appropriate to consider the production process for a product in defining like
products, particularly when the question arises as to whether two articles are separate products.
In US-Lamb Meat, the Appellate Body expressed its reservations about the underlying Panel’ s
examination, in considering the definition of the domestic industry, of the degree of integration
of production processes. In this context, the Appellate Body stated:

Aswe have indicated, under the Agreement on Safeguards, the determination of the
“domestic industry” is based on the“producers . . . of the like or directly competitive
products’. The focus must, therefore, be on the identification of the products, and their
“like or directly competitive” relationship, and not on the processes by which those
products are produced.”

Complainants have stated erroneously the above finding by claiming that it concerned the like
product definition (as opposed to “domestic industry”) and ignored the Appellate Body’ s explicit
recognition that consideration of production processes may be arelevant factor in defining like
products. Specifically, the Appellate Body in US-Lamb Meat added the following statement in a
footnote to the above quote:

We can, however, envisage that in certain cases a question may arise as to whether
two articles are separate products. Inthat event, it may be relevant to inquire into the
production processes for those products.’® %

% Calculated from ITC Report, pp. FLAT-1 - FLAT-3. The evidence shows a similar interrelationship if
considered by stage of steel processing. For example, slab is covered by two tariff classifications at the 4-digit level,
hot-rolled steel, cold-rolled steel, and coated steel are each covered by four classifications at the 4-digit level, and
CTL plateis covered by five classifications at the 4-digit level. Id.

9 US-Lamb Meat, AB Report, para. 94.

10 y/S-Lamb Meat, AB Report, para. 94, n. 55. See also Japan-Alcoholic Beverages 1987, Panel Report
(BISD 34S/116-117), para. 5.7 (Panel thought it was important to assess “likeness,” as much as possible, on the basis

(continued...)
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92. In the present case, the ITC was looking for dear dividing lines in defining the domestic
products like the broad range of sted imports subject to investigation. Consideration of such an
objective product-related factor as production processes for the products was as relevant for the
ITC sanalysis as physical properties.

93.  TheAppellate Body in US-Lamb Meat aso recognized that a like product definition may
include both input products and end-products.’® The Appellate Body recognized that when
faced with products at various stages of production arelevant factor for determining the like
product definition (as opposed to the domestic industry definition) was whether products at
different stages of processing were different forms of asingle like product or had become
different products.'®

5. Request or Petition Identifies Imports Within the Investigation; Starting
Point for ITC is to Define Domestic Products Like Imports Already
Identified

94.  ThePresident’ srequest (as well as the Senate Committee on Finance' s request) identified
the imports that were subject to thisinvestigation, i.e., identified the specific imported products.
InaU.S. safeguard investigation, the ITC sfirst step is to define the domestic products like the
imported products identified in the request or petition. On that basis, it then proceedsto define
the domestic industry(ies) in order to conduct its analyses and make its determinations regarding
those industry(ies).'* The ITC has no authority, under U.S. safeguards law, to add to or exclude
imports that have been identified in the request or petition as within the invegtigation, from its
injury analysis and determination(s).'®®

100 (. continued)
of objective criteria, including, in particular, composition and manufacturing processes of the product, in addition to
consumption habits.).

101 \wWhile Brazil recognized the Appellate Body’s footnote, it also only provided a partial quote of the
statement in the text of US-Lamb Meat so as to indicate erroneously that it applied to the definition of the like
product rather than to the definition of the domestic industry. Brazil first written submission, para. 96.

102 US-Lamb Meat, AB Report, para. 90 (“In our view, under Article 4.1(c), input products can only be
included in defining the *domestic industry’ if they are ‘like or directly competitive’ with the end-products.”).

103 The Appellate Body quoted the underlying Panel’ s reference to Canada-Beef regarding this first issue of
consideration of products at various stages of production in defining the like product. The quote in relevant part
states:

.. .theissue is (i) whether the products at various stages of production are different forms of a single like
product or have become different products. . . ."

Canada-Beef, quoted in US-Lamb Meat, AB Report, para. 92 and 94; see also US-Lamb Meat, Panel Report, para
7.95 and 7.96.
104 19 U.S.C. 88 2252(b)(1)(A) and (c)(4). (US-2).
105 See 19 U.S.C. § 2252. (US-2). If the ITC defines alike product/domestic industry and subsequently
makes a determination; if it makes a negative determination with respect to thisindustry, no remedies can be
(continued...)



United States - Definitive Safeguard Measures First Written Submission of the United States
on Imports of Certain Steel Products October 4, 2002 - Page 29

95.  ThelTC starts with the imported article (or articles) included within the investigation that
has already been identified in the request or petition (“subject imports’) and examines the
evidence in order to define the domestic product(s) like the subject imported product(s). While
the ITC begins with the universe of importsidentified in the request, the ITC only isrequired to
define or identify the domestic product or products like or directly competitive with the imported
article or articlesin the petition or request. It isnot required to consider, in the first instance,
whether and how to subdivide (or combine) the imported article or articles identified in the
request into relevant sub-groupings.

96. ThelTC' s approach regarding the definition of the like product is consistent with the
Safeguards Agreement. Complainants' alleged requirement to subdivide or identify separate
import products prior to defining the like product has no support in the Agreement. It is apparent
from Complainants' varied and often inconsistent allegations that their issue overdl is more with
the broad range of imports identified as subject to this investigation and the result of that
investigation than with the ITC' s approach to defining the like product. Moreover, it isnot clear
how subdividing or explicitly defining the imports as separate articles prior to defining
corresponding domestic like products would have necessarily resulted in different like product
definitions. Complainants’ alleged support for such requirements and narrow definitions
involves reading interpretations into the Agreement that are not supported by the text or purpose
of the Agreement, and they rely on discussions of like products in a different context and
involving very different facts and issues.

97.  Complainants' reliance on the Appellate Body’ s findingsin US-Lamb Meat in aleging
that the ITC was required to define “ specific imported products’ first is misplaced. As discussed
above, US-Lamb Meat involved the definition of a domestic industry and whether producers of a
product, live lambs, that had not been included in the definition of the like product, lamb meat,
could be considered “ producers’ of the lamb meat like product and, thus, members of the
domestic lamb meat industry. Of particular relevance in distinguishing this case, live lambs had
not been identified as imports within the scope of investigation, i.e., had not been identified as
“gpecific imported products.” Nor was there any question of whether domestic live lambs were
“like or directly competitive” with the sole subject imported product, lamb meat. In the finding
quoted by Complainants,'* the Appellate Body rejected imposing a safeguard measure on an
imported article, lamb meat, because of the prejudicid effects that such imported article had on
the domestic producers of another wholly different domestic product, live lambs, that had not
been defined asalike product.®” Referring to Article 2.1 of the Safeguards Agreement, the
Appellate Body found that a safeguard measure may only be imposed if the imported product or
specific product “ishaving the stated effects upon the ‘domestic industry that produces like or

105 (..continued)
imposed on the imports corresponding to that like product. Beyond that, the authority to grant specific product
exclusion requests remains with the President.

16 See, e.g., EC first written submission, para. 184.

W7 US-Lamb Meat, AB Report, para. 86.
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directly competitive products.’” ' This statement is about defining a domestic industry consisting
of producers of like or directly competitive products and does not speak to separating subject
imports into distinct categories prior to defining like products as Complainants allege.
Furthermore, in the paragraph following this finding, the Appellate Body explicitly sets forth that
“thefirst step . . . isthe identification of the products which are‘like or directly competitive’ with
the imported product,” i.e., the first step is defining the domestic like product.*®

98. Thefactsin this case also are very different from those in US-Lamb Meat. 1n the present
case, the ITC s definitions of like product are coextensive with the subject imports. In spite of
the suggestions to the contrary, the ITC did not define the domestic “like products’ to encompass
more or different types of steel than the imported articles identified as subject to investigation.
Moreover, the ITC considered the effects of only the subject imports (that corresponded to each
domestic like product definition) on the domestic industry consisting of the producers of the
corresponding domestic like product. The ITC's approach is clearly consistent with the
Safeguards Agreement and the Appellate Body' sfindings in US-Lamb Meat.

99.  While the rationale underlying the Safeguards Agreement may bethat it is an exception to
other obligations and there are statements in US-Lamb Meat regarding the prejudicid effects of
imports on producers of domestic products not defined as like products, neither of these require a
narrowly construed like product definition, as Complainants contend.’® First, legally to the
extent the Safeguards Agreement is an exception that aspect of it has already been comprehended
in the text of the Safeguards Agreement. Members are neither directed or authorized to vary the
balance of rights and obligations reflected in the Agreement by appending an unstated rule of
construction on the negotiated language. Moreover, these arguments ignore the facts of this
investigation which are very different from those in US-Lamb Meat as discussed above. The like
product and domestic industry definitions in this case correspond exactly to the imports subject
toinvestigation. Thus, the effects of imports on domestic producers of goods that are not defined
aslike productsis not at issue. Complainants arguments apparently are more about the range of
products within the investigation than the ITC' s like product approach.

100. Complainants provide no support for their allegation that “the notion *specific product’
referring to importsis distinct and more narrow than the concept ‘like or directly competitive
product’ referring to domestic versus imported products.”*** In fact, their interpretation seems to

18 US-Lamb Meat, AB Report, para. 86.

109 yUS-Lamb Meat, AB Report, para. 87. The Appellate Body also does not address requiring the
definition of separate imported products even when it contemplates that there may be situations where there is more
than a single like product. See Id., para. 92 and para. 94, n.55.

10 See, e.g., EC first written submission, paras. 197-199; K orea first written submission, paras. 27-28;
Japan first written submission, paras. 88 and 95.

1 See, e.g., EC first written submission, paras. 184-185; Japan first written submission, paras. 87 and 94;
New Zealand first written submission, para. 4.32; China first written submission, paras. 126 and 131-135; Brazil first
written submission, para. 87; Switzerland first written submission, paras. 164-166 and 170-171; Norway first written

(continued...)
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propose defining domestic like products more broadly than the very narrow and numerous
definitions they propose for specific imported products. The ITC considered the evidence using
well-established factors to define like products. Rather than consider the stated effects of
Complainants’ narrowly defined specific imports on more broadly defined like products as
proposed by Complainants, the ITC appropriately considered the effects of subject imports
corregponding to each like product on the domestic industry producing that like product.

101. Complainants rationale for defining “specific imported products’ first isto require
authorities to consider whether such imports have increased, as a“filter,” prior to conducting the
like product analysis.**> Complainants’ proposed methodology has no basisin the Agreement.
The premise underlying Complainants methodology is that there is* universal agreement” on
definitions for steel products. Otherwise, how else would the ITC know what individual specific
imports to consider?*®* As discussed below, Complainants' conflicting views on such definitions
alone clearly demonstrate that no such consensus on specific steel definitions exist. Moreover, it
isironic that Complanants, who have aleged incorrectly that the ITC' s like product definitions,
particularly CCFRS, were made in order to attain a desired result,*** actually proposethat the ITC
should have conducted a results-oriented test prior to defining the like product. Complainants
would have the ITC conduct an unwarranted and contrived test of whether imports increased first
before defining alike product and an industry, so as to reach the results Complainants desired.

102. Complainants use of vodka and shochu as examples for their rational e regarding the
definition of “specific imported products’ demonstrates the extent to which their theory has been
manipulated. InJapan-Alcohol, the Appellate Body approved a panel finding that vodka and
shochu were properly defined as like products pursuant to Article 111:2 of the GATT 1994 and
that Japan, by taxing vodkain excess of shochu, violated its obligations under Article 111:2.°

11 (. .continued)
submission, 168-170 and 174-176.

N2 See, e.g., EC first written submission, paras. 184-188; Norway first written submission, para. 206.

13 Complainants’ proposal raises the question of how can you determine if specific imports have increased
unless you know the corresponding like product and domestic industry. As discussed above, the Appellate Body has
stated that the first step is defining the like product, not determining first whether imports have increased.

14 Moreover, as certain Complainants have acknowledged regarding CCFRS, the import volume trends are
not different for imports corresponding to four of the five stages of steel included in the like product, CCFRS. China
first written submission, paras. 166 and 168. Regarding the one stage with different trends, the evidence clearly
demonstrates that cut-to-length plateislike platein coils, a variation of hot-rolled steel. ITC Report, pp. 40-45.

15 Japan-Alcohol, AB Report, pp. 31-32. Japan-Alcohol addressed examining the first sentence of Article
I11:2 of GATT 1994 for conformity of an internal tax measure with Article Il by determining,

first, whether the taxed imported and domestic products are “like” and, second, whether the taxes applied to
the imported products are “in excess of” those applied to the like domestic products. If the imported and
domestic products are “like products”, and if the taxes applied to the imported products are “in excess of”
those applied to the like domestic products, then the measure is inconsistent with Article 111:2, first
sentence.

(continued...)
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Specificaly, Japan was found in violation for treating imports of vodka that correspond to a
single like product pursuant to Articde I11:2, consisting of both vodka and shochu, differently
from the like domestic product, shochu. Complainants proposal here would seem inconsistent
with the findings in Japan-Alcohol because they have proposed that the I TC should have looked
separately at imports that comprise only part of thelike product. In the context of a safeguards
investigation, if both vodka and shochu have been identified as subject imports, than the first step
for the ITC isto define the domestic product like the subject imports. Thefirst step for the ITC
is not, as Complainants allege, to determine whether different break-outs of the subject imports,
that may or may not correspond to the definitions of the like product, have increased.

6. Definitions of Steel Products in Trade Remedies Investigations Are Not
Predetermined, Begin With the Imports Subject to that Particular
Investigation, Are Arrived at by Considering Factors Appropriate for the
Context of the Investigation and Depend on the Facts of the Investigation

103.  Anunderlying premise of many of Complainants argumentsis that there are universally
accepted definitions of what constitutes specific steel productsin general, and in trade remedies
mattersin particular, and that the ITC disregarded such definitions. Complainants' varied and
inconsistent arguments in their submissions to this Panel regarding the appropriate definitions of
like product demonstrate that no such universal definitions exist. Complainants proposals for
appropriate like product definitions ranges from product definitions used in trade remedy cases
under other statutes, to tariff classifications (612 classifications in al), to product descriptions
contained in requests for product exclusions. Far from universa agreement, some Complainants
even propose different definitions for the same item for different purposes, based on the issue
contested and the desired result.*¢ **

104. For example, tin mill products consist of awide variety of flat-rolled carbon or aloy
steel, plated or coated with tin or with chromium oxides or with chromium and chromium
oxides.™® Certain complainants would accept defining tin mill products as a single like product
and others, such as Norway, appear to suggest that tin mill should have been defined far more

15 (...continued)
1d., pp. 18-19.

U6 See, e.g., EC first written submission, paras. 209-213 (EC seems to argue both that the I TC should have
defined like products as the 33 data collection categories and as in the “normal course of trade,” or as 612 tariff
classifications.); Norway first written submission, para. 223; New Zealand first written submission, para. 4.53.

U7 For example, each of the 33 product categories which were created by the | TC for data collection
purposes themselves consist of pools of products of different grades, sizes, etc. as evident by the numerous requests
regarding niche products or product exclusions. See, e.g., Joint Respondents’ Posthearing Flat-Rolled Steel Brief
(October 1, 2001), pp. 22-23 (US-8). Compare Certain Cameras, Inv. No. TA-201-62, USITC Publication 2315, p.
9 (September 1990) (five like products defined) (US-9) with Circular Welded Carbon Quality Line Pipe, Inv. No.
TA-201-70, USITC Publication 3261, p. 1-10-11 (December 1999)(various sizes and grades defined as one like
product)(US-6) and Certain Steel Wire Rod, Inv. No. TA-201-69, USITC Publication 3207, p. 1-9-10 and 1-35 (July
1999) (US-7).

18 | TC Report, p. FLAT-4.
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narrowly as many like products corresponding to certain requests for product exclusions.**

Moreover, Complainants who challenge the like product definition for certain welded pipe do not
agree on what the definition should have been; Korea seems to propose two like products based
on size and Switzerland seems to propose three like products based on function.*?

105. Complainants arguments seem to be based on a notion that definitions of the like product
are made prior to the investigation. The ITC, however, does not predetermine its definitions of
like product,*** but rather gathers evidence during the investigation, conducts an analysis using
the factors appropriate for the context of the type of investigation, and makes like product
determinations based on the facts of the particular case. As discussed above, the starting point
for the ITC slike product andysisis the imports identified as within the scope of the
investigation. In the present case, the I TC began with subject imports, which included a range of
steel products, and looked for clear dividing lines between the domestic steel that corresponded
to these subject imports, using well-established factors. Contrary to the Complainants
allegations, the ITC was not required to begin with any predefined alleged like products, that may
have been appropriate under different statutory standards based on the particular records of the
cases in which they were defined, and make an array of comparisons.’” Nor wasthe ITC
required to discuss differences and similarities between the definitions used in this investigation
and other cases. Rather, the ITC' s approach is objective and consistent with the Safeguards
Agreement and, as discussed below, with Article X:3(a) of GATT 1994.

106. Complainants arguments that the ITC should have defined the various like productsin
the same manner and with the same results as it has in antidumping and countervailing duty
investigations involving steel failsto recognize that those definitions (asit isin a safeguard

19 Norway first written submission, para. 223.

120 K orea first written submission, paras. 41-44; Switzerland first written submission, paras. 209-225.

121 Complainants’ arguments may reflect practices in other countries which gather and report minimal
information about any like product analysis and thus may in fact predetermine such definitions. See, e.g., European
Communities - Provisional Safeguard Measures on Imports of Certain Steel Products, Commission Regulation (EC)
No. 560/2002 of 27 M arch 2002, paras. 8-11 and Annex 1 (US-10). The ITC’s approach is consistent with the
investigation requirements of Article 3 of the Safeguards Agreement and are objective and reasoned decisions
consistent with Article X:3(a) of GATT 1994, as discussed below.

122 EC first written submission, para. 200; see also Japan first written submission, para. 117; China first
written submission, para. 175-177; Switzerland first written submission, para. 186. The ITC’slike product analyses
appropriately began with the range of steel products subject to investigation. The ITC examined the corresponding
domestic products and looked for clear dividing lines. Complainants would have the ITC begin with some alleged
product categories and make comparisons with other aleged categories. However, this begs the question of what
would be the appropriate categories with which to begin such comparisons and how to modify those alleged
categories if necessary. Complainants attempt to use like product definitions, or at least the ones they like, from past
antidumping and countervailing duty investigations. The antidumping and countervailing duty investigations
generally begin with a narrower group of subject imports for the scope, so the analysisfrequently involves whether
the like product should be defined more broadly than the narrow subject imports, i.e., starts small and looks at
whether to broaden rather than starting large and looking where to divide.
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investigation) are dependent on the imports subject to that particular investigation.** If the
imports identified as subject to one trade remedy investigation are different from those subject to
another investigation, then the definition of the like product or products will not necessarily be
the same since each begins with a different starting point, is conducted under different statutory
standards, and are based on different evidentiary records. Contrary to Complainants' allegations,
the ITC had no obligation nor reason to explain why its like product definitionsin a different
type of trade remedy investigation, with avery different scope of subject imports and a different
record, were not the same as the various decisions in other types of trade remedy investigations
with different imports subject to investigation and based upon different facts.

107. For example, hot-rolled steel is produced in a broad range of sizes, shapes, and
thicknesses of carbon and alloy steel which certain Complainants maintain is a universaly
understood definition and therefore should be a separate like product.’** However, contrary to
Complainants' contentions, the ITC' slike product definitions for hot-rolled sted have varied
considerably among AD/CVD investigations and between safeguards investigations, and thus are
not well-established. For example, hot-rolled steel has been defined both to include and exclude
platein coil form. Plateisa carbon and alloy flat-rolled steel having athickness of 4.75 mm or
more, which in coil form, was included in the hot-rolled data collection category in this
invegtigation and, in flat form, wasincluded in the CTL plate category.*” While recent AD/CVD
investigations conducted by the ITC have included plate in coil form as a hot-rolled product, and
limited cut-to-length plate and discrete plate to the CTL plate category, these distinctions have
been based, in part, on the scopes of subject imports presented to the Commission and the
differing like product standards.**® Moreover, in some earlier AD/CVD cases involving carbon

123 See, e.g., Japan first written submission, paras. 125-148; Koreafirst written submission, paras. 34-44;
New Zealand first written submission, para. 4.68; Brazil first written submission, para. 113-116. Complainants’
propose that the I TC should have relied exclusively on evidence collected from cases which had different and more
narrow scopes of investigation and were conducted for a different purpose; according to Complainants’ proposal the
ITC would not have needed to gather evidence or conduct an analysis regarding like products, but instead would
simply announce the definitions without a reasoned explanation. If the ITC had conducted its analysis as proposed
by Complainants, it would not have been consistent with the requirements of Article 3 of the Safeguards Agreement
and the lack of a reasoned explanation would have been inconsistent with Article X:3(a) of GATT 1994.

124 See, e.g., Japan first written submission, paras. 132-140; EC first written submission, paras. 209-213;
New Zealand first written submission, para. 4.53.

1% 1TC Report, p. FLAT-1-2. Moreover, in this investigation, all stainless steel plate whether in coil form
or flat form (including cut-to-length) was included in the stainless steel plate data collection category and was
defined as a single like product by the ITC. Id., p. STAINLESS-2.

126 See Hot-Rolled Steel Products from Argentina, China, India, Indonesia, Kazakstan, Netherlands,
Romania, South Africa, Taiwan, Thailand, and Ukraine, Investigation Nos. 701-TA-404-408 and 731-TA-898-908
(Preliminary), USITC Publication 3381, pp. 3-4 and -1 (January 2001) and Hot-Rolled Steel Products from
Argentina and South Africa, Investigation Nos. 701-TA-404 and 731-TA-898 and 905 (Final), USITC Publication
3446, pp. 3-6 (August 2001) (US-11); Certain Flat-Rolled Carbon Steel Products from Argentina, Australia,
Austria, Belgium, Brazil, Canada, Finland, France, Germany, Italy, Japan, Korea, Mexico, the Netherlands, New
Zealand, Poland, Romania, Spain, Sweden, and the United Kingdom, Inv. Nos. 701-TA-319-332, 334, 336-342,
344, and 347-353, 731-TA-573-579, 581-592, 594-597, 599-609, and 612-619 (Final), USITC Publication 2664

(continued...)
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steel flat products, the ITC treated plate in coils and cut-to-length plate as one like product, i.e.,
carbon steel plate,"”” but in others the ITC separated platein coils from cut-to-length plate.'?®
Thus, just as the evidence does not support that there are universaly accepted definitions of steel
products, likewise, it does nat support that there are well-established definitions of steel products
in Commission AD/CVD cases. Rather, each caseis sui generis and the definition gppropriately
Is based on the imports subject to investigation and the evidence in that particular investigation.

108. Complainants contentions that the I'TC should have used the same like product factors
considered in antidumping and countervailing duty investigations fals to recognize these
investigations are based on different Agreements (and statutes) with different definitions and
standards and derive from a purpose that is different from that in a safeguards investigation.**
First the Safeguards Agreement contains no reference to like product decision factors. Second,
Complainants have mischaracterized the Panel’s comments in US-Lamb Meat as applying to the
similarity in like product factors between Antidumping and Subsidies Agreements and the
Safeguards Agreement when the Panel’s comments clearly were directed to the similaritiesin the
definitions of the domestic industry.**® Other dispute settlement panels have recognized that the
“GATT drafting history confirms that ‘the expression had different meaningsin different
contexts of the Draft Charter.’”*** The Antidumping and Subsidies and Countervailing Measures
Agreements include explicit definitions of what constitutes a“like product” for purposes of those

126 (. .continued)

(August 1993), p. 12-14 (US-12); Certain Carbon Steel Plate from China, Russia, South Africa, and Ukraine, Inv.
Nos. 731-TA-753-756 (Final), USITC Pub. 3076, p. 5-7 (December 1997) (US-13).

127 See, e.g., Certain Carbon Steel Products from Austria, Czechoslovakia, East Germany, Hungary,
Norway, Poland, Romania, Sweden, and Venezuela, USITC Publication 1642, pp. 8-10 (US-14); Certain Hot-Rolled
Carbon Steel Plate from the Republic of Korea, Investigation No. 731-TA-151 (Final), USITC Publication 1561, pp.
3-4 (August 1984) (US-15); Certain Carbon Steel Products from Brazil, Investigation No. 701-TA-205-207 (Final),
USITC Publication 1538, pp. 3-5 (June 1984) (US-16); Certain Flat-Rolled Carbon Steel Products from Brazil,
Investigation No. 731-TA-123, USITC Publication 1499, pp. 3-8 (M arch 1984) (US-17).

128 See, e.g., Hot-Rolled Carbon Steel Plate from Brazil, Investigation No. 701-TA-87 (Final), USITC
Publication 1356, pp. 3-4 (March 1983) (US-18); Certain Carbon Steel Products from the Republic of Korea,
Investigation No. 701-TA-170, 171, 173 (Final), USITC Publication 1346, pp. 3-5 (February 1983) (US-19);
Certain Carbon Steel Products from Spain, Investigation No. 701-TA-155, 157, 158-160, 162 (Final), USITC
Publication 1331, pp. 3-5 (December 1982) (US-20); Certain Steel Products from Belgium, Brazil, France, Italy,
Luxembourg, the Netherlands, Romania, the United Kingdom, and West Germany, Investigation Nos. 701-TA-86-
144, 146, and 147, and 731-TA-53-86 (Preliminary), USITC Publication 1221, pp. 10-16 (US-21).

12 See, e.g., Japan first written submission, paras. 92 and 133; Brazil first written submission, para. 89.

10 US-Lamb Meat, Panel Report, para. 7.75 (“the three Agreements’ definitions of the industry producing a
like product are essentially identical. . . . we consider that particularly in the present safeguard dispute, past panel
reports concerning industry definition in the context of the SCM and AD Agreements are relevant to our
interpretation and application of the industry definition under the Safeguards Agreement.” (emphasis added)).

B Japan-Alcoholic Beverages 1987, para. 5.6 (B1SD 34S/115), citing to EPCT/C 11/65, page 2. See, e.g.,
Japan-Alcoholic Beverages 1987, para. 5.6 (BISD 34S/115 )(* Panel was aware of the more specific definition of the
term ‘like product’ in Article 2.2 of the 1979 Antidumping Agreement . . . but did not consider thisvery narrow
definition for the purpose of antidumping proceedings to be suitable for the different purpose of GATT Article
1:2.m).
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agreements.*? The Safeguards Agreement includes different terminology, i.e., “like or directly
competitive products,” and does not include an explicit definition. As discussed above, the
Appellate Body in EC-Asbestos reaffirmed the importance of considering the purpose of the
Agreement and not transposing factors automatically from one context to another.

109. Complainantsfail to acknowledge that the ITC did not design new factors for its analysis
in this case, but rather considered its long established practice for making its like product
determinations in safeguards invegtigations. It isalso ironic that these Complainants should
challenge the ITC for not considering traditional like product factors applied by the ITC in
antidumping investigations, which include manufacturing processes as one of six factors, and
then also contend that the ITC's condderation of manufacturing processes as one of itswell-
established safeguard like product factors was wrong.™** Moreover, application of similar but not
identical factors does not necessarily result in the same like product definition when the evidence
and subject imports are different.

110. Moreover, Complainants refer to like product definitionsin past AD/CVD investigations
but ignore I TC practice in past safeguards investigations.*** In particular, Complainants fail to
acknowledge the 1984 Steel safeguard case, where the imports involved a diversity of products
and in which the ITC found nine products that were like or directly competitive with the
imported articles. For example, one (sheet/strip) of the nine like products defined in 1984 Steel
encompassed hot-rolled, cold-rolled, and coated products, each of which had been defined as a
separae domestic like product in Title VIl investigations.™** While the ITC defined separate like
products for plate and sheet/strip, this was due in large part to differences in production

132 Article 2.6 of the Agreement on Implementation of Article VI of the GATT 1994 states:

Throughout this A greement the term “like product” (“produit similaire”) shall be interpreted to
mean a product which isidentical, i.e. alike in all respects to the product under consideration, or in
the absence of such a product, another product which, although not alike in all respects, has
characteristics closely resembling those of the product under consideration.

Note 46 to Article 15.1 of the Agreement on Subsidies and Countervailing Measures sets forth the same definition
for use in that Agreement.

188 See, e.g., Japan first written submission, paras. 92.

1% The ITC has recognized that in the context of safeguards investigations the definition of like product and
industry may be different and broader than that in countervailing and antidumping duty investigations. See Stainless
Steel and Alloy Tool Steel, Inv. No. TA-201-48, USITC Publication 1377, p. 16, n.21 (May 1983) (US-23). Accord
Prehearing Submission on Injury of the European Commission (September 10, 2001), pp. 3-4 (US-22) (“Itis
reminded that Article 2 of the Agreement on Safeguards requires that imported goods are confronted with the ‘like or
directly competitive product'. While this definition may be seen as larger in scope than similar definitions
under the WTO anti-dumping and anti-subsidy legislation . . ..”) (emphasis added).

135 See, e.g., Carbon and Certain Alloy Steel Products, Inv. No. TA-201-51, USITC Publication 1553 (July
1984) (“1984 Steel”) (US-24). See also Bolts, Nuts, and Large Screws of Iron or Steel, Inv. No. TA-201-37, USITC
Publication 924, p. 4 (November 1978) (US-25); Certain Headwear, Inv. No. TA-201-23, USITC Publication 829,
p. 5 (August 1977) (US-26).
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processes; at that time, sheet/strip was produced on a continuous process while the production of
plate generally was rolled piece by piece on reversing mills.**

111. Japan’'s contentions that the ITC’ slike product analysis was not consistent with Article
X:3(a) of GATT 1994 are based on the mistaken view that Article X:3(a) applies to substantive
decisions taken by aMember in applying its laws relating to international trade.™®” As discussed
in section M below, Panels and the Appellate Body have made clear that Article X:3 applies
exclusively to the administration — in the sense of procedures applied — of the laws, regulations,
judicial decisions, and administrative rulings of generd application described in Article X:1.1%#
The ITC provided an uniform, impartial, and reasonable like product analysis by applying the
same legal standards to the distinct facts of this case and reached legal conclusions supported by
the facts of this case.

112. Contrary to Complainants allegations, definitions of steel productsin trade remedies
investigations are not predetermined. The ITC appropriately beganits like product anaysis with
the imports subject to this particular investigation, and after considering the factors gppropriae
for the context of thisinvestigation and the facts of this particular investigation, madeits like
product definitions.

7. Product-Specific Arguments

113. Inthissafeguard investigation, the President’ s request grouped the wide array of steel
imports into four general categories: (1) certain carbon and alloy flat products, (2) certain carbon
and aloy long products, (3) certain carbon and alloy pipe and tube products, and (4) certan
stainless steel and alloy tool steel products. While the ITC was not bound in any way by these
groupings, it found that they provided a useful starting point for its analysis of what isalike or
directly competitive product since the broad array of products in each of the four groupings tend
to share some common properties and uses, and share distinct differences from products in the
other groupings. While 33 product categories were established by the ITC for the collection of
data, these categories were not the starting point for and did not control the ITC' sandyss.

114. ThelTC defined 27 separate like products that correspond to all the subject imports. Ten
of these definitions correspond to subject imports on which remedies were imposed and are
subject to review by this Panel. While Complainants challenge the ITC' s methodol ogy, they
specifically focus on the ITC' s definitions of three like products — certain carbon flat-rolled sted,

1% USITC Pub. 1553 at 20 (US-24).

137 See, e.g., Japan first written submission, paras. 125-148.

18 See, e.g., Argentina - Measures Affecting the Export of Bovine Hides and the Import of Finished
Leather, Panel Report, WT/DS155/R, adopted 16 February 2001, para. 11.70 (“ Argentina-Bovine Hides"). As
discussed in Section M below, Japan’s reliance on US-Shrimp omits a key aspect of the reasoning in that case. The
Appellate Body cited Article X:3 not in response to a claimed inconsistency with that Article, but as context for the
interpretation of Article XX (g). See United States — Import Prohibition of Certain Shrimp and Shrimp Products,
Appellate Body Report, WT/DS58/AB/R, adopted 6 November 1998, para. 183 (“ US-Shrimp”).
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tin mill products, and certain welded pipe.** Complainants’ challenges regarding the ITC's
definition of like product in many aspectsis|ess about the approach or evidence considered than
about the end-results — U.S. imposition of remedies on the imports corresponding to these like
products -- and Complainants opposition to those results. The U.S. submission responds below
to the specific allegations regarding the ITC' s definitions of like product not already addressed
above in this section regarding general issues of interpretation and application.

115. ThelTC considered the facts using long established factors and looked for clear dividing
lines among the various types of steel subject to thisinvestigation. The methodology employed
by the ITC isunbiased and objective. The ITC' s definitions of like products were adequate,
reasoned and reasonabl e explanations were provided, consistent with U.S. obligations under the
Safeguards Agreement.

a Certain Carbon Flat-Rolled Stedl

116. ThelTC found that domestic certain carbon flat-rolled steel is like the corresponding
imported certain carbon flat-rolled steel that is subject to this investigation and defined CCFRS
asasingle like product. The Safeguards Agreement includes no definition of “like product” nor
addresses what factors to consider in determining whether to define separate like products and
corresponding domestic industries. The ITC's methodology and definition of CCFRS asasingle
like product was adequate, reasoned and reasonabl e explanations were provided.

117. ThelTC started this analysis with the range of steel broadly categorized as certain carbon
and aloy flat products, all of which had been identified as imports subject to this investigation in
the President’ s request (as well as the Senate Committee on Finance s request). After examining
the evidence and conducting its analysis regarding the corresponding domestic certain carbon and
aloy flat products, the ITC found clear dividing lines so as to define three separate like products
from this category.*®

118. In comparing the domestic steel to the imported steel, the evidence indicated that
imported certain carbon flat-rolled steel consists mainly of the same range of carbon steel asthe

139 While the EC also alleges that the like product definition of carbon and alloy fittings is one of “the most
egregious mistakes,” neither they nor any other Complainants provide further arguments to the Panel on this like
product definition. EC first written submission, para. 235.

140 Four Commissioners found clear dividing lines so as to define three separate like products from this
category and two Commissioners determined that this category was a single like product. Commissioners Okun,
Hillman, Miller, and Koplan defined the following three separate like products: 1) certain carbon flat-rolled steel
(“CCFRS"); 2) grain-oriented electrical steel (“GOES”"); and 3) tin mill products. Commissioners Bragg and
Devaney defined a single like product, carbon and alloy flat products (including slab, hot-rolled sheet and strip, cut-
to-length plate, cold-rolled sheet and strip, corrosion resistant, grain oriented electrical steel, and tin mill products).
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domestic certain carbon flat-rolled steel ! **2 The ITC found that imported and domestic certain
carbon flat-rolled steel share the same basic physical attributes and are generally interchangeable,
have similar uses with the same metallurgic composition, thickness, width, and amount of
processing, generdly do not employ significantly different production processes, and have an
overlap in the marketing channels for domestic and imported certain carbon flat-rolled steel.
Thus, the ITC found that the domestic article, certain carbon flat-rolled steel, is like the imported
certain carbon flat-rolled steel.

119. ThelTC then applied itslong established factors'* in considering whether to andyze
specific types of certain carbon flat-rolled steel separately or asawhole.*** The ITC found that
certain carbon flat-rolled steel at different stages of processing share certain basic physical
properties and are interrel ated to a certain degree.'* Specifically, the ITC found that this steel
has a common metallurgical base, with desired properties and essential characteristics embodied
in the steel prior to the casting or semifinished stage.*** The mix in metallurgy depends on the
requirements of the end-use, whether the end-use is at the same or different stages of processing.
Thus, the chemical content of such steel essentially is determined at the melt stage of processing
with some reductions in carbon content possi ble through subsequent hydrogen annealing.

120. Certain carbon flat-rolled steel includes steel at any of the following five stages of
processing: slab, hot-rolled steel (sheet/strip/plate in coils), cut-to-length (“CTL") plate, cold-
rolled steel, and coated steel .**” An important factor in the ITC' s anays's, which Complainants’
arguments ignore, was the fact that certain carbon flat-rolled steel at one stage of processing
generally is feedstock for the next stage of processing. For example, dab is feedstock for hot-
rolled steel (sheet, strip, and plate); hot-rolled stedl is feedstock for cold-rolled steel and cut-to-

141 | TC Report, pp. 36-37.

12 The EC alleges that the I TC should have devoted more analysis to a comparison of the domestic and
imported products rather than looking for clear dividing lines between the corresponding domestic carbon flat-rolled
steel. Complainants, however, do not take issue with the ITC’s findings regarding the comparison nor that the
evidence showed that domestic and imported CCFRS consisted mainly of the same range of carbon steel. EC first
written submission, paras. 223-233.

13 The ITC traditionally has taken into account such factors as the physical properties of the product, its
customs treatment, its manufacturing process (i.e., where and how it is made), its uses, and the marketing channels
through which the product is sold in determining what constitutes the like product in a safeguards investigation.
These are not statutory criteriaand do not limit what factors the ITC may consider in making its determination.
Accord EC-Asbestos, AB Report, para. 102 (general criteria “are neither a treaty-mandated nor a closed list of
criteriathat will determine the legal characterization of products.”). No single factor isdispositive and the weight
given to each individual factor (and other relevant factors) will depend upon the factsin the particular case. The
decision regarding the like or directly competitive article is a factual determination. The ITC traditionally has
looked for clear dividing linesamong possible products and has disregarded minor variations. ITC Report, p. 30.

1 1TC Report, pp. 36-45.

5 |1 TC Report, p. 37-38.

196 The ITC found that all certain carbon flat-rolled steel originally is made of raw materialsthat include
carbon and iron.

% 1TC Report, p. 38.
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length plate; and cold-rolled steel is feedstock for coated steel. The ITC acknowledged that the
interrel ationship between the products is most prominent at the earlier stages.**®

121.  Since earlier processed carbon flat-rolled steel is the feedstock for further processed sted,
such steel is produced using essentially the same production processes at least at the initial
stages, with downstream steel meredy employing later stages of processing. The ITC sandyss
provided a detailed discussion of the five stages of processing certain carbon flat-rolled steel.
The manufacturing processes for carbon steel involve three distinct stages that include: (1)
melting or refining raw stedl; (2) casting molten steel into semifinished form, such as dab; and
(3) performing various stages of finishing operations, including hot-rolling, cold-rolling, and/or
coating.**® All certain carbon flat-rolled stee! is produced from slab, with the majority of such
steel further processed into hot-rolled sted on hot strip or Steckel mills™ Substantial quantities
of earlier processed steel are internally transferred for production of further processed steel >
This tends to blur product distinctions until the processing reachesitsfinal stages since earlier
stages simply are feedstock for the next stage. As part of its consideration of the manufacturing
process (i.e., where and how it is made), the ITC a so recognized that there is commonality of
facilities and substantia vertica integration in the industry.

122. ThelTC aso considered the marketing channels and uses for certain carbon flat-rolled
steel. Asdiscussed above, the majority of certain carbon flat-rolled sted overall, and specifically
for feedstocks products -- slab, hot-rolled, and cold-rolled -- isinternally transferred. Thus, when
certain carbon flat-rolled steel enters the commercial market, the primary marketing channel

18 For example, slab is dedicated for use in producing the next stage steel, hot-rolled steel, whether
produced as sheet, strip, or plate. The majority of hot-rolled steel is further processed into cold-rolled steel. The
remaining hot-rolled steel is about equally divided between being further processed into CTL plate or pipe and tube,
and used in the manufacture of structural parts of automobiles and appliances. The majority of cold-rolled steel also
is used as the feedstock for further processing into coated steel, with smaller amounts further processed into tin mill
products or GOES.

1 |1 TC Report, p. OVERV IEW-7.

1% Moreover, the evidence shows that advances in technology have blurred the former differencesin hot-
rolled production processes for sheet/strip and plate. The Steckel mills permit rolling to thinner gauges than a
traditional reversing mill thus permitting a producer to switch production between sheet and plate. Steckel mills also
allow steelmakersto coil the finished plate, as on a hot-strip mill. Moreover, the addition of temper millsto CTL
lines has made heavy gauge hot-rolled interchangeable with discretely produced plate. Without the temper mill
process, coils cut into lengths tend to retain memory and “snap back” or bend after the initial flattening. While plate
in coils can only be produced in thicknesses up to 3/4 inch and thus can only be substituted for CTL plate up to 3/4
inch thick, this portion of the CTL plate market islarge. Thereis evidence that some mills can produce plate in coils
in gauges up to one inch. Thus, the share of the CTL plate market which can be, and is being, supplied with plates
cut from coil issubstantial. 1TC Report, p. 40-41.

351 virtually all U.S.-produced slab isinternally consumed by the domestic slab producers in their
production of hot-rolled steel (sheet, strip, or plate), with large shares of hot-rolled and cold-rolled steel also
internally transferred. During the year 2000, 99.4 percent of the quantity of domestic producers’ total U.S.
shipments of slab were internally transferred, as were 66 percent of the quantity of domestic producers’ total U.S.
shipments of hot-rolled steel, and 58.7 percent of the quantity of total U.S. shipments of domestically-produced cold-
rolled steel. 1TC Report, pp. FLAT-1 and 3, nn. 4 and 5.
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generally is directly to end-users.™®> The ITC recognized that the interrel ationship between the
production processes and integration of the producers demonstrates that the market for each type
of certain carbon flat-rolled stedl is not isolated, but directly affected by the markets across the
spectrum of types of certain carbon flat-rolled steel. The primary end-use applications for
commercia shipments of certain carbon flat-rolled steel are the automotive and construction
industries. Thus, the ITC found that all types of certain carbon flat-rolled steel are substantially
affected by the collective demand of these two markets.

123. ThelTC found that domestic certain carbon flat-rolled steel is like the corresponding
imported certain carbon flat-rolled steel that is subject to thisinvestigation and defined CCFRS
asasingle like product.

124. Many of the specific allegations raised by Complainants regarding the ITC's CCFRS like
product definition are based on their erroneous interpretation of what factors the ITC was either
“required or not permitted” to consider in making its like product definitions. Complainants can
identify nothing in the Safeguards Agreement addressing what factors may or may not be
considered in determining like products. They instead assert that the I TC was bound to use the
four factors suggested by the Working Party on Border Tax Adjustments. These factors, which
were suggested for use in border tax adjustments, were for a different purpose, and the Appdlate
Body has recognized that “[n]o one approach to exercising judgement will be appropriae for dl
cases.” ™ Thus, the ITC was not required to consider the four factors derived from the Working
Party that are urged by Complainants.

125. Complainants challenge the ITC s consideration of production processes in determining
the “like product” on the basis that “the Appellate Body in United States - Lamb Meat had ruled
out this criterion for the like product determination.”*>* But, contrary to Complainants’
contentions, as discussed above, the Appellate Body in US-Lamb Meat recognized that when
confronted with the question of whether two articles are separate products, “it may be relevant to
inquire into the production processes for those products.”**

152 1n 2000, the marketing channels for certain carbon flat-rolled steel, except for CTL plate, ranged from

60 percent to 99.6 percent to end-users. ITC Report, Tables FLAT 12-15 and FLAT-17. The marketing channels
for CTL plate were more evenly split with 45.2 percent to end-users and 54.8 percent to distributors. Id., Table
FLAT-13.

158 EC-Asbestos, AB Report, para. 88.

154 EC first written submission, para 233; see also Korea first written submission, paras. 32 and 35; Japan
first written submission, para. 103; China first written submission, para. 141; Brazil first written submission, para.
96; Switzerland first written submission, para. 179; Norway first written submission, para. 197. Asdiscussed above,
Japan both challengesthe ITC’ s consideration of production processes and propose that the I TC should have used
the like product factors in antidumping cases, which also include consideration of production processes. Japan first
written submission, para. 92

1% US-Lamb Meat, AB Report, para. 94, n.55.
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126. Complainants mischaracterize the ITC sfindingsin defining CCFRS asasingle like
product. Complainants allege that the ITC' s anaysisfocused on three findings, regarding shared
basic physical properties, primary end-use applications in automotive and construction, and the
same production processes at the initial stages, ignored evidence of differencesin physical
properties and end-uses, and considered the vertical integration of facilities more important.*®

127. Itisdear fromthe ITC' s determination that it did not ignore evidence of differencesin
physical properties and end-uses and in fact generally acknowledged such evidencein its
analysis. Rather, it is Complainants who ignore the evidence of the interrelationship of CCFRS
at different stages of processing. Complainants fail to acknowledge, although they do not
dispute, the fact that certain carbon flat-rolled steel at one stage of processing generally is
feedstock for the next stage of processing, which tends to blur product distinctions until the
processing reachesits final stages since earlier stages ssimply are feedstock for the next stage.
This interrelationship between CCFRS at different stagesis * product-oriented” rather than
“producer-oriented” and clearly was an important factor in the ITC's anadysis and finding.™’

128. Asdiscussed above, Complainants arguments that the ITC should have defined the like
product the same as it has in certain prior antidumping and countervailing duty investigations
failsto recognize that the definitions arrived at in those cases, asin safeguard investigations, are
dependent on the imports subject to the particular investigation; thus the definitions have
varied."®

129. The starting point for the ITC slike product analysisis the subject imports identified as
within the investigation. In the present case, the I TC began with the subject imports which
included arange of certain carbon and alloy flat steel and looked for clear dividing lines between
the domedtic steel that corresponded to these subject imports using well-established factors.

130. Moreover, contrary to the Complainants’ allegations, the I TC was not required to begin
with like product definitions found by the ITC in prior antidumping or countervaling duty cases,
that may have been appropriate definitions in different contexts based on particular statutes and
record, and make an array of comparisons. The antidumping and countervailing duty
investigations generally begin with a more narrow starting point for the scope of subject imports
so the analysis frequently involves whether the domestic like product should be defined more
broadly than the subject imports, i.e., it starts small and looks at whether to broaden rather than
starts large and looks where to divide. Complainants also fail to acknowledge, as discussed
above, that the antidumping and countervailing duty investigations have a purpose that is
different from that in a safeguards investigation.

1% Japan first written submission, paras. 109, 115-116 and 121-122; Korea first written submission, para.
45-47 and 60; Brazil first written submission, para. 103-105; New Zealand first written submission, paras. 4.54-4.55;
Chinafirst written submission, paras. 201-206; Brazil first written submission, paras. 103-105 and 109.

7 dccord US-Cotton Yarn, AB Report, para. 86.

18 See, e.g., Japan first written submission, para. 125-148; Korea first written submission, paras. 34-44.
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131. While Complainants rely on like product definitions in certain antidumping and
countervailing duty investigations, they ignore the similar 1984 Steel safeguards case, which
involved carbon flat steel at various stages of processing similar to those in this investigation.™
The ITC defined like products in a manner similar in many respects to the present safeguards
case and different from contemporaneous antidumping and countervailing duty decisions.

132. Specifically, in 1984 Steel, the ITC defined nine like products, each as discrete categories
of closely-related products, that were like or directly competitive with the imported articles.
Three of these categories involved carbon flat products: semifinished, which included slabs as
well asingots, blooms, billets, and sheet bars; plate; and sheet and strip, which included hot-
rolled, cold-rolled and coated steel (each of which had been defined as separate domestic like
productsin AD/CVD investigations).'®

133. Asdiscussed above, the ITC recognized in the present case that there had been a number
of technological changesin the steel industry since the 1984 Steel case. The advent of the
continuous casting process for the production of slab rather than the ingot teeming process had
resulted in less similarity among the semifinished products (slabs, ingots, blooms, and billets)
and processes and more continuity in the production processes between slab and hot-rolled
products.™ Moreover, the evidence demonstrated that the distinction between the production of
a semifinished and hot-rolled product had been further blurred due to the increased use of electric
arc furnaces that produce “thin slabs’ that continue immediately into hot-rolled production.

134. ThelTC also recognized in thisinvestigation that in defining separate like products for
plate and sheet/strip, the ITC in 1984 Steel focused in part on differencesin production.
However, as discussed above, the evidencein thisinvestigation shows that the production of
plate, smilar to the production of sheet/strip, has become more continuous, as the same or
similar hot-strip or Steckel mills are often used to make both. Thus, the ITC found that the
production processes and equipment for plate and sheet/strip products have become similar and
dab production is less distinct with more continuity in the processing to the next hot-rolling stage
than at the time of the 1984 Steel safeguards case.

135. Contrary to Complainants’ proposals that the ITC should have applied certain like
product definitions from antidumping and countervailing duty investigations, it is clear that if any
other definitions should have been taken into account it would be those made for a safeguards

1% The 1984 Steel investigation included such carbon flat products as slab, hot-rolled, plate, as well as
billets/blooms, wirerod, wire, railway-type products, bars, structural shapes, and pipes and tubes. USITC
Publication 1553 at 10 (US-24).

160 ysITC Publication 1553 at 10 and 15-23 (US-24).

81 | TC Report, pp. OVERV IEW-8-9. Complainants’ attemptsto distinguish slab from CCFRS in other
stages of processing fails to recognize that hot-rolled steel and cold-rolled steel also are primarily feedstocks or
“semi-finished products” and the fact that technological advances have resulted in less similarity among such “semi-
finished products’ as slab, billets, ingots, and blooms than at the time of 1984 Steel. Japan first written submission,
paras. 81 and 114; Brazil first written submission, para. 81; New Zealand first written submisson, paras. 4.60-4.62.
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case under the same provisions that al'so had a similar diversity of products within the
investigation.

136. Contrary to Complainants contentions, the ITC was not required to consider whether
each type of CCFRS was substitutable with each other.’®* As discussed above, Complainants fail
to recognize that the substitutability or competitive relationship was found to be relevant in the
context of Article 111 of GATT 1994, as discussed by the Appellate Body in EC-Asbestos.'®
Protecting the competitive relationship between imports and domestic productsis a purpose of
Articlelll. However, it is not the purpose of the Safeguards Agreement, whose purpose is to
permit protection of a domestic industry under circumstances.’® Thus, the competitive
relationship or substitutability of domestic and imported products is not a necessary factor
regarding the like product definition in the context of the purpose of the Safeguards
Agreement.'® In considering uses for the types of CCFRS, the ITC recognized that similarity or
interchangeability in uses were limited for CCFRS, as would be expected for feedstock or input
products.*® Complainants attempts to construe this recognition regarding uses of feedstock as
consideration of a substitutability factor by the ITC is misplaced.

137.  While the Working Party in Border Tax Adjustment suggested that consumers' tastes and
habits may be a criterion to be considered in finding like products for purposes of border tax
adjustments, contrary to Complainants arguments, thisis not arequired factor in a safeguard
investigation, as discussed above.®” The Panel in Japan-Alcoholic Beverages 1987 recognized
that consumer habits were variable in time and discounted consumer views in considering
whether vodkawas “like” shochu and thus whether the like product should consist of vodka and
shochu.'® The consideration of consumer tastes and habits seems to conflict with the purpose of

182 See, e.g., Japan first written submission, paras. 79 and 101; Korea first written submission, paras. 38-39
and 58-59; EC first written submission, para. 240.
183 gpecifically, the Appellate Body in EC-Asbestos stated:

.. .adetermination of “likeness” under Article I11:4 is, fundamentally, a determination about the nature and
extent of a competitive relationship between and among products. In saying this, we are mindful that there
is a spectrum of degrees of “competitiveness” or “substitutability” of productsin the marketplace. . . .

EC-Asbestos, AB Report, para. 99.

164 See US-Line Pipe, AB Report, para. 82.

185 Moreover, in thisinvestigation the ITC made its definition on the basis of like product analyses and not
on the basis of directly competitive analyses. Thus, while the consideration of substitutability may be relevant to the
directly competitive analysis, it is not germane to, and should not be transposed to, the like product analysis.

188 | TC Report, p. 44.

167 Japan first written submission, para. 118; New Zealand first written submission, para. 4.64; Brazil first
written submission, para. 107; EC first written submission, para. 245.

188 Japan-Alcoholic Beverages 1987, Panel Report (BISD 34S/116-117), para. 5.7 (“Panel was of the view
that the ‘likeness’ of products must be examined taking into account not only objective criteria (such as composition
and manufacturing processes of products) but also the more subjective consumers viewpoint (such as consumption
and use by consumers)”but also recognized that “consumer habits are variable in time” and “traditional Japanese

(continued...)
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asafeguard investigation.™ Since the purpose of the Safeguards Agreement is to permit
protection of a domestic industry under certain circumstances,'” afocus on the subjective
consumers’ views of the product or market rather than producers or both is one-side and
misplaced. The ITC instead focused on such objective factorsin its traditional analysis of like
products such as the product’ s physical properties, uses, marketing channels and manufacturing
process.

138. Contrary to Complainants’ allegations,'"* the ITC's definition of CCFRS asasingle like
product was not based solely on the vertical integration of the domestic CCFRS producers. Itis
clear from the ITC' s determination, as discussed above, that it considered the factorsit has
traditionally used to evaluate like products in safeguard cases, and based its decision on all of the
evidence beforeit.

139. The evidence supports the ITC's findings that CCFRS has shared physical properties,
common end-uses, is generally distributed through the same marketing channels and essentially
made by the same production processes (at least at theinitial stages). That Complainants can
point to evidence that detracts from the evidence which supports the ITC' s decision and can
hypothesize abasis for a contrary decision does not mean that they can establish aprima facie
case that the ITC acted inconsistently with its obligations.

140. Complainantsfail to acknowledge, although they do not dispute, the fact that certain
carbon flat-rolled steel at one stage of processing generdly is feedstock for the next stage of
processing, which tends to blur product distinctions until the processing reachesitsfinal stages
since steel at the earlier sages smply are feedstock for the next stage. Thisinterrelationship
between types of CCFRS at different stages of processing clearly was an important factor in the
ITC sanaysisand finding, and is“product-oriented.” The fact that the I TC recognized that
substantial quantities of earlier processed steel are internally transferred for their production of
further processed steel and that these substantial internal transfers of feedstock underscore the
fact that domestic producers are highly integrated does not negate the ITC' s entire like product
analysis.'”> These are facts about the interrelationship of CCFRS and its manufacturing process.

188 (...continued)
consumer habits with regard to shochu provided no reason for not considering vodkato be a ‘like’ product.”).

0 The Appellate Body cautioned in EC-Asbestos that it may be important to consider “from whose
perspective “likeness” should be judged. For instance, ultimate consumers may have a view about the “likeness” of
two productsthat is very different from that of the inventors or producers of those products.” EC-Asbestos, AB
Report, para. 92.

10 US-Line Pipe, AB Report, para. 82; see also |TC Report, p. 9.

1 See, e.g., Japan first written submission, paras. 121-122; Brazil first written submission, paras. 103-105;
Korea first written submission, paras. 45-47 and 60; EC first written submission, paras. 249-254; New Zealand first
written submission, paras. 4.54-4.55; China first written submission, paras. 201-206; Brazil first written submission,
paras. 103-105 and 109.

12 The evidence shows that domestic producers of hot-rolled steel shipped 94.7 percent of U.S. shipments
of cold-rolled steel and 84.8 percent of coated steel in 2000. INV-Y -207 at Table X-1 (US-27). Conversely,

(continued...)
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Contrary to Complainants statements, the ITC appropriately considered relevant other factors'”
such as the vertical integration of the domestic producers of CCFRS in its analysis.*™

141. Contrary to the EC'smisleading allegations,'” the ITC clearly considered data for the
domestic industry defined as the producers of certain carbon flat-rolled steel, and considered the
corresponding imports. The ITC repeaedly referred to tables, such as FLAT-ALT-7, inits
opinion inthe ITC Report. Many of these tables were not included in the published I TC Report,
but were released later, although it is apparent from the referencesin the ITC Report that they
were considered.

142. ThelTC considered the facts using long established factors and looked for clear dividing
lines among the various types of domestic certain carbon and aloy flat sted corresponding to
imported certain carbon flat-rolled steel subject to thisinvestigation. The methodology
employed by the ITC is unbiased and objective based on data analyzed using a long-standing and
transparent methodology and factors. ThelTC’s definition of certain carbon flat-rolled steel asa
single like product is consistent with Articles 2.1 and 4.1 of the Safeguards Agreement and
Articles X:3(a) of GATT 1994 and should not be disturbed by the Panel.

b. Tin Mill Products

143. ThelTC started this analysis with the range of steel broadly categorized as certain carbon
and aloy flat products, all of which had been identified as imports subject to thisinvestigation in
the President’ s request (as well as the Senate Committee on Finance s request). The ITC then
applied its long established factors in considering whether to analyze specific types of certain

172 (...continued)
domestic producers of cold-rolled/coated steel shipped 89.1 percent of U.S. shipments of hot-rolled steel in 2000.
INV-Y-207 at Table X-2 (US-27).

8 Accord Japan-Alcohol, AB Report, p. 20 (“In applying the criteria cited in Border Tax Adjustments to
the facts of any particular case, and in considering other criteria that may also be relevant in certain cases, panels can
only apply their best judgement in determining whether in fact products are “like".).

17 As discussed above, contrary to Complainants’ misstatements, US-Lamb Meat does not prohibit
consideration of production processes and vertical integration as part of the like product analysis. Complainants
ignore the Appellate Body’ s explicit recognition that consideration of production processes may be a relevant factor
in defining like products. Specifically, the Appellate Body in US-Lamb Meat added the following statement in a
footnote:

We can, however, envisage that in certain cases a question may arise as to whether two articles are
separate products. Inthat event, it may be relevant to inquire into the production processes for those
products.

US-Lamb Meat, AB Report, para. 94, n. 55. See also note 37 supra and Japan-Alcoholic Beverages 1987, Panel
Report (BISD 34S/116-117), para. 5.7 (Panel thought it was important to assess “likeness,” as much as possible, on
the basis of objective criteria, including, in particular, composition and manufacturing processes of the product, in
addition to consumption habits.).

1% EC first written submission, para 215.
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carbon flat-rolled steel separately or as awhole. After examining the evidence and conducting its
analysis regarding the corresponding domestic certain carbon and alloy flat products, four
Commissioners subdivided this category into three separate like products, one of which was
defined astin mill products, and two Commissioners determined that the sted in this category,
including tin mill, should be defined as asingle like product.*™

144.  Tin mill products are cold-rolled steel that have been coated with tin or chromium or
chromium oxides.'”” In defining tin mill products as a separate like product, Commissioner
Miller found that the cold-rolled feedstock used to make tin mill products generally was further
processed than was required to produce other finished products although she recognized that tin
mill products shared common manufacturing processes with certain carbon flat-rolled steel and
GOES.'"® Commissioner Miller dso found that tin mill products were overwhelmingly sold
directly to end users, were sold almost exclusively by long-term contract to those end users,*”
and were used in the production of containers, packaging and shipping materids.**® She found
that domestic and imported tin mill products shared the same physical attributes, generally were
interchangeable, and were primarily sold to end-users under contract for the same uses.’® In
defining asinglelike product for carbon and aloy flat products, including tin mill,
Commissioner Bragg found that these carbon flat products share certain basic physical
properties, possess a common metallurgical base, and travel through similar channels of
distribution.’® She recognized that there was limited overlap in end-uses, but found that
production was shifted among these products. In defining asingle like product for all flat
products, including tin mill, Commissioner Devaney found that there was a continuous
manufacturing process for flat steel products. Regarding tin mill steel, he indicated that it was
dedicated at theinception of production astin mill sted and used cold-rolled sted asits
feedstock.'®®

1% Four Commissioners found clear dividing lines so as to define three separate like products within this
category, and two Commissioners determined that this entire category was a single like product. Commissioners
Okun, Hillman, Miller, and Koplan defined the following three separate like products: 1) certain carbon flat-rolled
steel (“CCFRS"); 2) grain-oriented electrical steel (“GOES”); and 3) tin mill products. Commissioners Bragg and
Devaney defined a single like product, consisting of carbon and alloy flat products (including slab, hot-rolled sheet
and strip, cut-to-length plate, cold-rolled sheet and strip, corrosion resistant, grain oriented electrical steel, and tin
mill products).

17 |TC Report, p. FLAT-4.

18 | TC Report, pp. 48-49.

19 | TC Report, p. 48; ITC Report, Table FLAT-18.

180 | TC Report, Table OVERV IEW-2 and p. FLAT-4.

181 | TC Report, p. 49.

8 |1 TC Report, pp. 272-273.

8 | TC Report, pp. 36, n.65, 38, n.83, 43, n.126, 45, nn. 137 and 139.
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145. Norway challenges both the definitions by two Commissioners of asingle like product for
carbon and alloy flat products,'®* including tin mill products, and the definition of tin mill
products as a separate like product by the third Commissioner, whose three votes together
resulted in the affirmative determination for tin mill products.® It is clear that the like product
arguments raised by Norway regarding tin mill products have more to do with Norway’s desireto
see certain products excluded from the end result and less to do with the ITC' s approach to
defining the like product or the specific definitions.

146. The specific alegations raised by Norway regarding the ITC’ slike product definitions
involving tin mill products are based on an erroneous interpretation of what factorsthe ITC was
either “required or not permitted” to consider in makingits like product decisions.® Norway
failsto recognize, as discussed above, that the factors suggested by the Working Party on Border
Tax Adjustments, with respect to tax adjustments, were for a different purpose, and that “[n]o one
approach to exercising judgement will be appropriate for al cases.”*®” Thus, the ITC was not
required to consider the four factors derived from the Working Party that are urged by Norway.

147. Norway challengesthe ITC's consideration of production processes in determining “like
product” on the bad s that thisfactor goes beyond what was permitted by the Appellate Body in
United States - Lamb Meat for like product determinations.'®® But, contrary to Norway’s
contentions, as discussed above, the Appellate Body in US-Lamb Meat recognized that when
confronted with the question of whether two articles are separate products, “it may be relevant to
inquire into the production processes for those products.”**

148. Norway challenges thelike product definitions by contending that “a flat product which is
not coated with ‘tin’ cannot be ‘like another product which is so coated. . . .[and the] first

18 While the terms used by Commissioner Bragg (“carbon and alloy flat products”) and Commissioner
Devaney (“all flat products’) for their like product definitionswere different, the steel included in their definitions of
this like product was the same and both of their definitions corresponded to the same subject imports. The
terminology, “carbon and alloy flat products,” has been used in this submission when discussing both of their
definitions.

% The ITC's affirmative determination regarding tin mill products consisted of two Commissioners’
determinations which based their analysis on a definition of a single like product for carbon and alloy flat products
including tin mill with other types of carbon flat-rolled steel, and one Commissioner’s determination which had
defined tin mill products as a separate like product. See Section H for a detailed discussion of this mixed vote issue.

18 See Norway first written submission, paras. 222-232.

187 EC-Asbestos, AB Report, para. 88.

18 Norway first written submission, para. 220. Norway erroneously alleges that the ITC included “other
products produced at the same facilities” that were not included in the like product in definition of the domestic
industry. Id., paras. 217 and 220. Norway is apparently confusing the definitions of like product and domestic
industry, but the ITC did not. It first defined the like product and then defined each of the domestic industriesin this
investigation to consist only of the producers of that like product, it did not include in the industry products, or
producers of products, not included in the like product definition.

18 US-Lamb Meat, AB Report, para. 94, n.55.
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minimum requirement is thus that the products be thus coated.”** Norway’s challenge, however,
is directed not only to the definition of asingle like product for carbon flat products, but also to
the definition of tin mill as a separate like product. Norway, on one hand, points out that tin mill
products could be defined as 6-13 different like product categories and, on the other hand, refers
to the different product exclusions requested and granted to infer that each should have been
defined as a separate like product. Thus, the issue for Norway goes beyond whether the flat
product is coated with “tin.” Moreover, contrary to Norway's allegations, the level of product
distinction considered and necessary for a product exclusion does not warrant finding dozens of
like products. ThelTC looks for clear dividing lines in conducting its like product anayss
which isfar from the narrow or microscopic lines that Norway urges. While Norway dleges that
there are different products within the tin mill group, it is not clear how narrow this Complainant
would have the ITC consider the uses for the product. Norway also seemsto ignore the fact that
the ITC has no authority to exclude imports from those identified in the request or petition as
subject to investigation.

149. Asthe Appellate Body has stated, “the adoption of a particular framework to aid in the
examination of evidence does not dissolve the duty or the need to examine, in each case, all of
the pertinent evidence.”*** The tariff classifications are interrelated with the physical
properties/characteristics criterion which the ITC clearly considered and found to be an important
factor initslike product definitions. The ITC exercised its discretionary judgement to determine
which factors were useful, and which were not, in examining the particular facts of this
investigation. While the Norway seems to alege that the ITC should have defined itslike
products using tariff classifications, the evidence does not comport with Norway' s suggestions
for 6 to 13 or more like products. There are four tariff classifications at the 10-digit level and
two at the four-digit level covering tin mill products.

150. Norway’s contentions that the ITC “exclud[ed] al informative tables regarding the
domestic industry producing the like product”**? is erroneous and grossly misleading. The
essence of Norway' s allegation is that because the ITC did not release confidential responses of
individud producers of tin mill products, it must be assumed that the ITC did not limit its
analysis to producers of tin mill products.

151. Thisalegation isonly rdevant to the determination of Commissioner Miller, since each
of the definitions of like product and corresponding domestic industry made by Commissioners
Bragg and Devaney considered data for the carbon and alloy flat products and not the tin mill
specific data.

152.  This complaint centers on one Table (Table FLAT-1) in the ITC Report which lists
individua domestic producers responding to the Commission questionnaire and provides their

1% Norway first written submission, para. 223.
¥ EC-Asbestos, AB Report, para. 102.
192 Norway first written submission, para. 239.
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individual production data by type of carbon and alloy flat steel that they produce. Individual
firm data provided in response to Commission questionnaires and the firms responding to the
Commission questionnaires is considered confidential business information and not publicly
released. Rather, the individual firm data generally is publicly released in aggregate form as it
was here.

153. Norway ignores the fact that individual tin mill production data was combined and
publicly released in aggregate form in Table FLAT-18." Contrary to Norway’ s allegations, the
fact that the ITC has not publicly released the identity of those responding to the questionnaires
or the individual producer data does not provide a“strong presumption” that products other than
tin mill products were included in ITC's domestic industry analysis.***

154. Norway failsto show how release of the individual firm data would show anything more
than whether the ITC can ssimply add correctly. The Panel need not only have to rely on the

ITC' s representations alone concerning the proper aggregation of appropriate data on tin mill
production. Parties to the underlying safeguards investigation did not challengethe ITC's
aggregation of the tin mill data, including counsel to parties that had accessto the contested table
along with all other confidential business information, under Administrative Protective Order.'*

155. ThelTC considered the facts, using long established factors and looked for clear dividing
lines among the various types of certain carbon and alloy flat sted corresponding to imports
subject to thisinvestigation. The methodology employed by the ITC is unbiased and objective.
The ITC slike product definitions regarding tin mill products are consistent with Articles 2.1 and
4.1 of the Safeguards Agreement and should be uphed by the Panel.

C. Certain Welded Pipe

156. ThelTC started this analysis with the range of steel broadly categorized as certain carbon
and alloy pipe and tube, all of which had been identified as imports subject to this investigation
in the President’ s request (as well as the Senate Committee on Finance s request). After
examining the evidence and conducting its analysis regarding the corresponding domestic certain
carbon and alloy pipe and tube, the ITC found clear dividing lines so as to delineate four separate
like products.**®* Korea and Switzerland have challenged the ITC' s like product definition

198 See ITC Report, TablesFLAT-10, FLAT-18, FLAT-26, FLAT-46, FLAT-57, FLAT-58, FLAT-59,
FLAT-63, FLAT-75, FLAT-76, FLAT-78, FLAT-79, FLAT-80, and FLAT-C-8.

1% Norway first written submission, para. 237.

1% Under U.S. law, confidential business information is released to counsel for parties under administrative
protective order.

1% Four Commissioners found clear dividing lines and defined four separate certain carbon and alloy pipe
and tube like products from this category, and two Commissioners divided this category into three separate like
products. Commissioners Okun, Hillman, Miller, and Koplan defined the following four separate like products. 1)
welded pipe, other than OCTG (“certain welded pipe”); 2) seamless pipe, other than OCTG; 3) OCTG, welded and

(continued...)
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regarding certain welded pipe.®” The ITC found that domestic certain welded pipe was like the
corresponding imported certain welded pipe.'*®

157. ThelTC applied its long established factors, as discussed above, in considering whether
there existed clear dividing lines between specific types of certain carbon and alloy pipe and
tube.”® The ITC found that certain welded pipe included tubular products that have aweld seam
that runs either longitudinally or spirdly dong the length of the product. Certain welded pipeis
used in the conveyance of water, petrochemicals, oil products, natura gas, and other substances
inindustrial piping systems. The presence of awelded seam generally makes certain welded
pipe slightly less reliable and durabl e than seamless tubular products. Thus, it isused to
transport liquids at or near atmospheric pressure rather than for high pressure containment.?®
The various types of certain welded pipe in thisinvestigation include standard pipe and pipe used
primarily for mechanical, line, pressure, and structural purposes.”* Certain welded pipeis
generally produced on electric resistance weld (ERW) mills. The ITC found that the various
forms of certain welded pipe are made by the same process, largely by the same firms, in the
same facilities and on the same equipment and are used for the same purposes, namely the
conveyance of steam, water, oil, gas, and other fluids at or near atmospheric pressure.

158. While both Korea and Switzerland challenge the ITC definition of certain welded pipe as
asinglelike product, each Complainant has different proposals for what the appropriate
definitions should have been. Korea contends this single like product should have been divided
into at least two like products, primarily by diameter sze, and Switzerland contendsit should
have been divided into at |east three like products, primarily by function.

159. The specific allegationsraised by Korea and Switzerland regarding the ITC’ s certain
welded pipe like product definition are based on their erroneous interpretation of what factors the
ITC was either “required or not permitted” to consider in making its like product definitions.?%?
Complainants can identify nothing in the Safeguards Agreement addressing what factors may or
may not be considered in determining like products. They instead assert that the ITC was bound
to use the four factors suggested by the Working Party on Border Tax Adjustments. These

1% (...continued)
seamless; and 4) fittings, flanges, and tool joints. Commissoners Bragg and Devaney defined the following three
separate like products: 1) carbon and alloy welded tubular products (including welded tubular other than OCTG and
welded OCTG); 2) carbon and alloy seamless tubular products (including seamless tubular other than OCT G and
seamless OCT G); and 3) carbon and alloy fittings, flanges, and tool joints.

197 Korea first written submission, paras. 41-44, and 61-70; Switzerland first written submission, paras.
200-235.

1% | TC Report, p. 147, n. 893. This issue was not disputed in the underlying proceeding.

19 |1 TC Report, pp. 147-157.

20 | TC Report, p. TUBULAR-2.

21 Certain welded pipe used in the movement of oil and gas is produced to standards set by American
Petroleum Institute (API), while many other forms of certain welded pipe are produced to standards set by the
American Society for Testing and Materials (ASTM) and the American Water Works Association (AWWA).

22 See, e.g., Switzerland first written submission, paras. 207-233.
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factors, which were suggested for use in border tax adjustments, were for a different purpose, and
the Appellate Body has recognized that “[n]o one approach to exercising judgement will be
appropriate for all cases.”?*® Thus, the ITC was not required to consider the four factors derived
from the Working Party that are urged by Complainants.

160. Complainants challenge the ITC s consideration of production processes in determining
“like product” on the basis that the Appellate Body in United States - Lamb Meat had ruled out
this criterion for the like product determination.”* But, contrary to Complainants' contentions,
as discussed above, the Appellate Body in US-Lamb Meat recognized that when confronted with
the question of whether two articles are separate products, “it may be relevant to inquire into the
production processes for those products.”?*

161. Asdiscussed above, Complainants’ arguments also fail to recognize that the like product
definitions in antidumping and countervailing duty investigations, as in safeguard investigations,
are dependent on the imports subject to that particular investigation and thus the definitions have
varied.” The starting point for the ITC’ s like product analysis is the imports identified aswithin
the investigation by the President’ s request. In the present case, the I TC began with the subject
imports which included a range of certain carbon and alloy pipe and tube and looked for clear
dividing lines between the domestic steel pipe and tube products that corresponded to these
subject imports, using well-established factors.

162. The antidumping and countervailing duty investigations generally begin with amore
narrow starting point for the scope of subject imports so the andysis frequently involves whether
the like product definition should be defined more broadly than the subject imports, i.e., it starts
small and looks at whether to broaden rather than starts large and looks where to divide.
Complainants also fail to acknowledge, as discussed above, that the antidumping and
countervailing duty investigations have a purpose that is different from that in a safeguards
investigation.

163. Koreaagppearsto argue that the I TC should have defined at |east two like products —
certain welded large diameter pipe (16 inches or over) (“LDLP”) and other welded pipe.®®” The
ITC considered and rg ected this argument in making its like product definition in this safeguard
investigation.

23 FC-Asbestos, AB Report, para. 88.

204 Korea first written submission, para. 41; Switzerland first written submission, para. 205.

25 US-Lamb Meat, AB Report, para. 94, n.55.

26 Korea first written submission, paras. 41-44.

27 K orea also seems to argue that like product definition of certain welded pipe should have been divided
into more than two like products. Koreafirst written submission, para. 61, n. 97.
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164. Korea'sargument, which focuses on the ITC slike product definitionsin recent
antidumping duty investigations,*® fails to recognize that each of these investigations began with
avery different scope of imports subject to investigation. In both of the antidumping
investigations cited by Korea, the scope of subject imports was narrowly identified, in one
investigation as LDLP and in the other investigation as circular welded non-dloy steel pipe. The
I TC determined not to broaden the domestic like product in either of these investigations to
include an array of other types of tubular products and defined each domestic like product as
coextensive with the subject imports; the subject imports were different in each of these
investigations.

165. Contrary to Kored s mischaracterization, the ITC did not have beforeit in either of these
antidumping investigations the issue of a scope of subject importsthat included both of these
types of certain welded pipeasit did in this safeguard investigation and thus did not decide to
treat them as separate domestic like products in asingleinvestigation. Rather the ITC defined
separate domestic like products in two separate investigations; each like product definition was
coextensive with the narrow scope of imports subject to investigation.””® The ITC did not
consider whether it was appropriate to broaden the like product to include other types of certain
welded pipe that did not correspond to the subject importsin either of these antidumping cases.

166. Inthisinvestigation, the ITC considered arguments that it should find that large diameter
line pipe (pipe 16 inches or over in outside diameter) was a separate like product from other
welded pipe.?® The evidence showed that while welded large diameter line pipe generally is
made on mills designed to make large pipe, these mills also are capable of producing other types
of large diameter pipe, such as pipefor water transmission, piling, and structurd members®* A
substantia portion of welded large diameter line pipeis made by the ERW process,?*? which is

28 Koreainappropriately refers to the ITC's determinations regarding like product that are outside the
record of this proceeding, i.e., determinations that were made in November 2001 and July 2002 which were well
after the record regarding the ITC’sinjury investigation closed in October 2001. See Koreafirst written submission,
paras. 41-44, citing, CC-80 and CC-81.

29 Contrary to K orea’s allegations, the “1TC did not treat LDLP as alike product with standard pipe” in
Certain Welded Non-Alloy Steel Pipe from China because it was not part of the scope of investigation in that
antidumping case; the issue of whether to include LDLP in the domestic like product also was not raised by any
parties to that investigation nor was it considered by the ITC. Circular Welded Non-Alloy Steel Pipe from China,
Indonesia, Malaysia, Romania, and South Africa, Investigation Nos. 731-TA-943-947 (Preliminary), USITC
Publication 3439, pp. 3-5 (July 2001) (US-28); Circular Welded Non-Alloy Steel Pipe from China, Investigation No.
731-TA-943 (Final), USITC Publication 3523, pp. 3-5 (July 2002) (CC-80); see also Certain Welded Large
Diameter Line Pipe From Japan and Mexico, Inv. Nos. 731-TA-919-920 (Preliminary), USITC Publication 3400,
pp. I-5-6 (March 2001) (US-29); Certain Welded Large Diameter Line Pipe From Japan, Inv. No. 731-TA-919
(Final), USITC Publication 3464 (November 2001) (CC-81).

20 prehearing Brief of European Steel Tube A ssociation (September 12, 2001), pp. 3-6 (US-30).

21 |1 TC Report, p. 154, citing Certain Welded Large Diameter Line Pipe From Japan and Mexico, USITC
Publication 3400, pp. I-5-6 (March 2001) (US-29).

212 |n 2000, 45.6 percent of domestic welded large diameter line pipe was produced by the ERW process as
compared to 54.4 percent by the SAW process. Certain Welded Large Diameter Line Pipe From Japan and Mexico,

(continued...)
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the process used to make virtually all types of certain welded pipes.** Moreover, many of the
firms that produce welded large diameter line pipe also produce other welded pipe that is less
than 16 inches in outside diameter. Large and small diameter welded pipe al so share common
physical characteristics, particularly aweld seam that has an effect on its uses relative to other
tubular products such as seamless pipe. Based on this evidence, the ITC found large and small
welded pipe to be part of a continuum of certain welded pipe and saw no reason to define large
diameter line pipe separately from other certain welded pipe.

167. Koreaand Switzerland both mistakenly contend that the primary basisfor the ITC slike
product definitions should have been tariff classification.”* ?** These Complainants focus on the
products of interest to them in arguing that tariff classifications would have permitted the ITC to
segregate these types of certain welded pipe. Under their goproach, the ITC would arguably have
had to define separate like products for each of the 40 classifications using the 10-digit level,
despite similaritiesin physical characteristics, uses, marketing channels, and production
processes for the continuum of certain welded pipe.®*®

168. Asdiscussed above, the Appellate Body has stated, “the adoption of a particular
framework to aid in the examination of evidence does not dissolve the duty or the need to
examine, in each case, all of the pertinent evidence.”*’ In spite of Complainants’ contentions,
the ITC clearly considered al of the evidence pertinent to defining the appropriate like product.
Thetariff classifications are interrelaed with the physical properties/characteristics criterion
which the ITC clearly considered and found to be an important factor in its like product
definitions. In particular, the physical characteristic of the welded seam was an important factor
inthe ITC sdefinition of certain welded pipe asasingle like product. The ITC exercised its
discretionary judgement to determine which factors were the most pertinent in examining the
particular facts of thisinvestigation. The ITC clearly found the physical characteristics factor to
be useful but, given the large number of tariff classifications, found tariff classifications not to be
useful because they provided no clear dividing lines between products.

169. Switzerland seems to contend that the ITC should have separated certain welded pipeinto
at |east three separate like products, primarily by function or use — pipes used to conduct fluids,

212 (...continued)

USITC Publication 3400, pp. Table 1-2 (March 2001) (US-29). ERW pipe is normally produced in sizes from 2 3/8
inches through 24 inches outside diameter. Id. at I-5.

23 Certain Pipe and Tube from Argentina, Brazil, Canada, India, Korea, Mexico, Singapore, Taiwan,
Thailand, Turkey, and Venezuela, Invs. Nos. 701-TA-253 (Review) and 731-TA-132, 252, 271, 273, 276, 277, 296,
409, 410, 532-534, 536, and 537 (Review), USITC Publication 3316, p. CIRC-1-19 (July 2000) (US-31).

24 Korea first written submission, paras. 64 and 65; Switzerland first written submission, paras. 220-223.

25 Asdiscussed above, customs treatment or tariff classification, was not mentioned by the W orking Party
on Border Tax Adjustments athough often has mistakenly been attributed to the W orking Party.

218 The two tariff classifications using the 4-digit level — 7305 and 7306 — for certain welded pipe are also
used for seamless pipe and thus do not provide a clear dividing line.

27 EC-Asbestos, AB Report, para. 102.
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mechanical tubes used for mechanical purposes, and precision tubes intended to conduct forces
and used by the automotive industry.”® However, it also seemsto argue that separate like
products should have been defined by tariff classification (40 like products),*® different physical
properties such as different chemical composition,? specific usein the automotive industry,
particularly for precision tubes (8),”* and consumer perceptions (8).2

170. Itisclear that the arguments raised regarded the ITC' s definition of certain welded pipe
asasingle like product have more to do with Complainants’ desire to see certain products
excluded from the end result and less to do with the ITC' s approach to defining the like product
or the specific definition.

171. ThelTC considered the facts present in this investigation using long established factors
and looked for clear dividing lines among the various types of certain carbon and aloy pipe and
tube subject to thisinvestigation. The methodology employed by the ITC is unbiased and
objective. The ITC sdefinition of certain welded pipe as asingle like product is consistent with
Articles 2.1 and 4.1 of the Safeguards Agreement should be upheld by the Panel.

C. The “Increased Imports” Requirements of the Safeguards Agreement Were
Satisfied

1. The Requirements of the Safeguards Agreement and Related Statements of
the WTO Appellate Body and Panels

a Relevant Provisions of the Safeguards Agreement
172. Article 2.1 of the Safeguards Agreement provides that:

A Member may apply a safeguard measure to a product only if that Member has
determined, pursuant to the provisions set out beow, that such product is being
imported into its territory in such increased quantities, absolute or relative to
domestic production, and under such conditions as to cause or threaten to cause
serious injury to the domestic industry that produces like or directly competitive
products. (footnote omitted) (emphasis added).

173. Article4.2(a) dso addresses increased imports. It provides:

218
219
220
221

Switzerland first written submission, para. 210.
Switzerland first written submission, para. 220-223.
Switzerland first written submission, para. 209.
Switzerland first written submission, para. 211-219. For example, they discuss eight types of precision
tubes used in the automotive industry which they seem to imply should have been defined as separate like products.
Based on their descriptions, it is evident that many of these precision tubes contain hydraulic fluid; the carrying of
fluids, however, was used as a factor to allege that “pipes’ could be distinguished as a separate like product.

22 gwitzerland first written submission, paras. 224-225.
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In the investigation to determine whether increased imports have caused or are
threatening to cause serious injury to a domestic industry under the terms of this
Agreement, the competent authorities shall evaluae all relevant factors of an
objective and quantifiable nature having a bearing on the situation of that industry,
in particular the rate and amount of the increase in imports of the product
concerned in absolute and relative terms, the share of the domestic market taken
by increased imports, changesin the level of sdes, production, productivity,
capacity utilization, profits and losses, and employment. (emphasis added).

174. The Safeguards Agreement does not specify how long the period of investigation in a
safeguards investigation should be, or whether or how that period should be segmented for
purposes of analysis.”?

b. Statements of WTO Appellate Body and Pand's

175. The Appellate Body has addressed the “increased imports’ requirement of the Safeguards
Agreement in two cases, Argentina--Footwear and US—Lamb Meat. Panels have also addressed
this question in US—Wheat Gluten and US—Line Pipe. As discussed below, the Complainants
have largely misconstrued or ignored the reportsin these disputes.

I Imports “In Such Increased Quantities . . . and Under Such
Conditions as to Cause or Threaten to Cause Serious Injury”

176. In Argentina—Footwear the Appellate Body noted that Article 2.1 of the Safeguards
Agreement requires not just any increase in imports, but rather imports “in such increased
quantities . . . and under such conditions as to cause or threaten to cause seriousinjury.”#* The
Appellate Body stressed this point, Sating:

[T]he determination of whether the requirement of imports ‘in such increased
quantities’ is met is not amerely mathematical or technical determination. In
other words, it is not enough for an investigation to show simply that imports of
the product this year were morethan last year — or five years ago. Again, and it
bears repeating, not just any increased quantities of imports will suffice. There
must be “such increased quantities’ asto cause or threaten to cause serious injury
to the domestic industry in order to fulfill this requirement for applying a
safeguard measure. . . . [T]he increase in imports must have been recent enough,
sudden enough, sharp enough, and significant enough, both quantitatively and
qualitatively, to cause or threaten to cause “seriousinjury” .

23 US-Line Pipe, Pand Report, para. 7.196.
24 grgentina-Footwear, AB Report, para. 129 (citing Article 2.1 of the Safeguards Agreement).
25 grgentina-Footwear, AB Report, para. 131 (emphasis in original).
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177. The Complanantsin this case misconstrue the Appellate Body' sreport in
Argentina—Footwear by arguing that an increase in imports must be recent, sudden, sharp, and
significant, according to some absolute standard. The Safeguards Agreement does not, however,
set out absolute standards for how recent, sudden, sharp or significant an increase in imports
must be.?® |ndeed, the Safeguards Agreement contains none of those descriptive terms at all.
Consequently, the Appellate Body’ s use of those terms can only have been intended to provide a
shorthand exposition of the requirement that any increased imports identified must ultimately be
found to be enough to cause serious injury or threa to the relevant domestic industry. And in
fact, the Appellate Body' s report in Argentina—Footwear makes clear that there are no such
absolute standards for how recent, sudden, sharp or significant the increase in imports must be.
Asthe Appellate Body said, it is not a“mathematicd or technical determination.” The Appellate
Body was very dear -- the imports must be recent enough, sudden enough, sharp enough, and
significant enough to cause or threaten serious injury.??’ These are questions that are answered as
competent authorities proceed with the remainder of their analysis (i.e., with their consideration
of serious injury/threat and causation). Article 2.1 of the Safeguards Agreement, which the
Appellate Body was interpreting when it spoke of “recent enough, sudden enough, sharp enough,
and significant enough,” encompasses the entire investigative responsibility of competent
authorities under the Safeguards Agreement.

ii. The Requirement to Consider Import Trends

178. In Argentina—Footwear the Appellate Body explained that Article 4.2(a) of the
Safeguards Agreement-- which states that the “rate and amount of the increase inimports. . . in
absolute and relative terms” should be examined — requires that competent authorities consider
trends inimports over the period of investigation, rather than just comparing end points.® It
should be noted that the Appellate Body did not state that a comparison of the end points of a
period of investigation is entirely irrelevant or impermissible -- as many of the Complanantsin
this case assert -- but rather that a comparison of end points alone, without considering
intervening trends, is insufficient.

179. The Complanantsin this case further misconstrue what the Appellate Body said in
Argentina—Footwear about considering trends in imports over the period of investigation. They
would have the Panel believe that the direction to consider trends in imports over the period of
investigation is of paramount importance. Complainants' interpretation is, however, not

26 Japan recognizes this. It argues that “not just any increase suffices . . . the increase itself must be big
enough to cause the damage.” Japan first written submission, para. 181.

27 The word “enough” is defined as “in or to a degree or quantity that satisfies or is sufficient or necessary
to satisfaction.” Webster’s Third New International Dictionary, p. 755.

28 grgentina-Footwear, AB Report, para. 129. The EC suggests that the obligation to consider trends
arises not only from Article 4.2(a) of the Safeguards Agreement but also from Article 2.1. EC first written
submission, para. 272. However, paragraph 129 of the Appellate Body’s Argentina—Footwear report (from which
the EC selectively quotes) makes clear that the Appellate Body identified the obligation to consider trends as arising
from Article 4.2(a) and not Article 2.1.
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supported by the text of Article 4.2(a) of the Safeguards Agreement or by the
Argentina—Footwear report. Asexplained by the Appdlate Body, Article 4.2(a) requires an
evaluation of “the rate and amount of the increase in imports.”?* Quite simply, trends (as
embodied by the word “rate”) do not trump the amount of imports -- both must be considered
together, and as part of the determination of whether increased imports have caused or are
threatening to cause serious injury.

180. Moreover, the Appellate Body in Argentina—Footwear addressed trends in order to show
that consideration of end points alone was insufficient, and that an examination of intervening
points must be made. The Appellate Body did not state (as has been suggested by Complai nants)
that trends must show a constant increase in imports or an increase that lasts for the entire period
of investigation.

181. Some of the Complainants propound an improperly narrow interpretation of the word
“rate.” For example, Japan insists that the use of the word in Article 4.2(a) means that imports
must be increasing at an accelerating pace?®  Japan cites to a dictionary definition of rate as
“speed of movement, change, ec.; rapidity with which something takes place.” This definition
does not, however, necessarily require an acceleration, year after year, in the amount by which
importsincrease. The “rate” of an increase in imports can just as well be stated by observing that
imports increased by acertain percentage from one year to the next.

iii. How “Recent” Must the Increase in Imports Be?

182. In Argentina—Footwear the Appellate Body stated that the use of the present tense in the
phrase “is being imported” in Article 2.1 of the Safeguards Agreement suggests that competent
authorities must examine recent imports.>' The Appellate Body went further and explained that
“the relevant invegtigation period should not only end in the recent past, the investigation period
should be the recent past.” %

183. The Appellate Body' s statement in footnote 130 of the Argentina-Footwear report that
the investigation period “should be the recent past” can be properly understood only if viewed in
the context of other statementsin that report and in its later report in US -- Lamb Meat.

184. In paragraph 129 of Argentina-Footwear the Appellate Body stated:
Thus, we do not dispute the Panel’ s view and ultimate conclusion that the

competent authorities are required to consider the trends in imports over the
period of investigation (rather than just comparing end points) under Article

29 grgentina-Footwear, AB Report, para. 129 (emphasis in original) and para. 144.
20 Japan first written submission, para. 182

Bl Argentina-Footwear, AB Report, para. 130.

2 grgentina-Footwear, AB Report, para. 130 n. 130 (emphasis in original).
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4.2(a). Asaresult, we agree with the Panel’s concdlusion that “ Argentina did not
adequately consider the intervening trends in imports, in particular the steady and
significant declinesin imports beginning in 1994, as well as the sensitivity of the
analysis to the particular end points of the investigation period used.”?*

Theinvestigation period in Argentina-Footwear consisted of the years 1991 through 1995.2*
(The Argentine authorities also gathered and analyzed data for 1996, although they did not treat
this year as formally within the period of investigation.?*) As the underscored part of the
paragraph quoted above makes clear, the Appellate Body specifically endorsed an examination of
import trends that began in 1994. Thus, it did not view the examination of data pertaining to
1994, 1995 and, perhaps also 1996, to be inconsistent with its admonition that the investigation
period be “the recent past.”

185. The Appellate Body' sreport in US -- Lamb Meat sheds further light on the Appellate
Body' s view of how recent the period of assessment should be, and how it should beviewed in
the context of the entire period of investigation. In that case, the affirmative determination was
based on threat of seriousinjury. The ITC had focused its anaysis on the last 21 months of a
five-year period of investigation. The Panel endorsed the examination of this more recent 21-
month period, noting that “due to the future-oriented nature of athreat analysis, it would seem
logical that occurrences at the beginning of an investigation period are less relevant than those at
the end of that period.” %

186. The Appellate Body disagreed and cautioned that alonger period than 21 months was
appropriate. 1t agreed with the Panel that in athreat case -- where competent authorities are
called upon to evaluate the likelihood of afuture event —“in principle, within the period of
investigation as awhole, evidence from the most recent past will provide the strongest indication
of the likely future state of the domestic industry.” However, the Appellate Body explained that
“competent authorities should not consider such data in isolation from the data pertaining to the
entire period of investigation.” The Appellate Body explained further that “in conducting their
evaluation under Article 4.2(a), competent authorities cannot rely exclusively on data from the
most recent past, but must assess that data in the context of the data for the entire investigaive
period.” %’

187. The Appellate Body then addressed the question of how this guidance isto be reconciled
with its statement in footnote 130 of Argentina--Footwear that “the investigation period should
be the recent past.” It explained:

23 |talicized text shows emphasis in original; underscored text shows emphasis added; footnotes omitted.
B4 grgentina-Footwear, Panel Report, para. 8.148.

5 grgentina-Footwear, Panel Report, para. 8.160.

26 US— Lamb Meat, Panel Report, para. 7.192.

B US- Lamb Meat, AB Report, paras. 137 and 138.
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We note that, at footnote 130 of our Report in Argentina—Footwear . . . we sad
that “the relevant investigation period should not only end in the very recent past,
the investigation period be the recent past. In this Report, we comment on the
relative importance, within the period of investigation, of the datafrom the end of
the period, as compared with data from the beginning of the period. The period of
investigation must, of course, be sufficiently long to allow appropriate
conclusions to be drawn regarding the state of the domestic industry.?®

188. It should be noted that US -- Lamb Meat involved athreat determination. Asthe
Appellate Body recognized in that case, because of the future-oriented analysisinvolved in a
threat determination, there is more reason to focus on recent data than there would bein a
determination based on seriousinjury. Even so, the Appellate Body believed that 21 months was
too short a period on which to focus. Presumably, then, the Appellate Body would countenance a
considerably longer period in a serious injury determination.

189. Thepanel’sfinding in US-Line Pipe sheds further light on the term “recent.” The panel
explained that:

The word “recent” -- which was used by the Appellate Body in interpreting the
phrase “is being imported” -- is defined as “not long past; that happened,
appeared, began to exist, or existed lately”. In other words, the word “ recent”
implies some form of retrospective analysis. It does not imply an analysis of the
conditions immediately preceding the authority’s decision. Nor does it imply that
the analysis must focus exclusively on conditions at the very end of the period of
investigation.?*

190. The US—-Line Pipe panel also noted that the use of the word “increased” in Article 2.1 of
the Safeguards Agreement (instead of “increasing”) indicates that it is not necessary to find that
imports are still increasing in the period immediately preceding the competent authority’ s
determination, or even up to the very end of the period of investigation. The panel explained that
“an increase in imports before the date of a determination, but not sustained at the date of the
determination, could still cause actual seriousinjury at the time of the determination.”?*

iv. Conclusion

191. Insum, the Appellate Body and panel reports addressing the question of increased
imports and the temporal focus for data eval uation teach that:

28 US- Lamb Meat, AB Report para. 138 n. 88 (emphasis added).
20 US-Line Pipe, Panel Report, para. 7.204 (footnote omitted).
20 yS-Line Pipe, Panel Report, para. 7.207 n. 176 (emphasis in original).
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— Increases in imports must be evaluated in terms of whether they are recent, sudden,
sharp, and significant enough to cause or threaten to cause serious injury. Such increases
can exist without imports still increasing up to the end of the period of investigation.

— An end point-to-end point analysis of import levels is not enough; import trends during
the period of investigation al'so must be examined, along with the “amount” of imports.

— While the recent period isimportant, it should be viewed in the context of the period of
investigation.

2. Complainants’ Claims That the United States Made Methodological Errors
Are Without Merit

192. A number of the Complainants assert that the United States committed several
methodological errors that were common to al of its findings of increased imports.

193. Contrary to Complainants’ assertions?*! the ITC did not engage in asimple end points
analysis of comparing import datain 1996 with import datain 2000, and it did not fail to
consider intervening movements or trends in imports over the entire period of investigation. As
will be shown below (in the “ Product-Specific Arguments’ section), the ITC considered such
trends in imports over the entire period of investigation for each product, often stating the
absolute and relaive imports for each year of the period of invegtigation and for the interim
periods.*** Complainants seem to believe that any reference by the ITC to import levels at the
end points of the period of investigation somehow constitutes a prohibited end points analysis. It
should be noted that the Appellate Body in Argentina— Footwear did not say that end points are
irrelevant, but that they should be considered together with trends and amounts of imports.?*

194. Complainants assertion that the ITC selected 1996 as a base year in order to achieve a
particular result has no merit.?** In its safeguards investigations the I TC routinely uses a period
of investigation of five years plus whatever interim period is available, depending upon when the
investigation was commenced,?* and it followed that practice in thiscase. ThelTC's
investigation was instituted in June 2001, and thus the five full preceding years were 1996
through 2000. The ITC's methodology was unbiased and objective.

21 F g., EC first written submission, para. 283.

22 The interim periods consisted of the first half of 2001 and the first half of 2000.

243 Argentina-Footwear, AB Report, para. 129.

24 E g., EC first written submission, para. 283; Norway first written submission, para. 254.

5 See, e.g., US — Wheat Gluten, Panel Report, para. 8.33 n. 40; US — Line Pipe, Panel Report, para.
7.197.
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195. China sassertion that the ITC s period of investigation prevented the ITC from
“considering fully the most recent imports’?* is without merit. As noted above, the Safeguards
Agreement does not specify how long an investigative period should be; and as the Appellate
Body observed in US—Lamb Meat (para. 138 n. 88), this period must be long enough to draw
appropriate conclusions regrading the state of the domestic industry.

196. Complainants contend that the ITC failed to give enough weight to interim 2001 import
data when these showed a decreasein imports®’ Complainants' criticism is unfounded.
Complainants would have the ITC focus exclusively on import datain interim 2001, to the
exclusion of the annual datain preceding years. Also, Complainants focus only on trends in
interim 2001. As explained above, the trends examined should cover the period of investigation.
If an end point-to-end point anaysis, without considering the intervening context, is not
acceptable, an analysis that focuses only on one end point is equdly flawed. Also, as noted
above, competent authorities must consider not only trends; the amount of importsis equally
significant.

197. Chinamaintainsthat the ITC' s methodology is flawed because its period of investigation
is divided into uneven parts (that is, five full years and one half year).?*® China misunderstands
the purpose of gathering information for interim 2001. The ITC gahers partial year datafor any
interim period occurring at the end of the investigatory period so that it will have information
available to it on the most current period possible (consistent with the need to close the record).
The availability of datafor the latest interim period is useful for analysis, however, only if the
ITC aso has available data of a comparable kind for a comparable earlier period. To ensure the
availability of such data, information is also collected by the ITC for the same caendar year
segment in the last full year of the investigatory period that corresponds to the calendar segment
included in the interim period, i.e.. one, two, or three calendar quarters as the timing of the
investigation permits. The selection and consderation of datafor these corresponding interim
periods are predicated on two reasonable principles. First, the use of auniform analytical
approach in all investigations establishes an objective and predictable methodol ogy that is not
susceptible to manipulation or distortion. Second, the reliance on comparable time periods in
each year ensures to the extent possible that any variation in industry data that might be

occas oned by sad es or production cycles, or other conditions uniqueto a particular industry,
would not result in adistortion in the anaysis conducted by the competent authorities.

198. Complainants also accuse the ITC of faling to engage in “ quantitative analysis’ of the
import data.*® They suggest that stating the obviousisinsufficient. If acompetent authority
states that imports on an absolute basis rose from, say 1.0 million tonsto 1.3 million tonsin the
last two years of a period of investigation, it is clear that imports rose by 30 percent. Competent

26 China first written submission, para. 226.

%7 E.g., EC first written submission, para. 287.

28 China first written submission, paras. 227-228.
20 F o EC first written submission, paras. 288-289.
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authorities are not required to engage in amulti-faceted quantitative analysis, when the data
speak for themselves. Moreover, as explained above, the analysis that mattersliesin the
connection between the increased imports and the serious injury or threat thereof. Increased
imports must be recent, sudden, sharp, and significant enough to cause or threaten serious injury.
A quantitative analysis of the import data, considered by themselves, isrelatively meaningless.

199. In addressing whether the ITC’ sincreased imports analysis satisfies the requirements of
Articles 2.1 and 4.2(a) of the Safeguards Agreement, Complainants focus only on the “Increased
Imports’ section for each product in the ITC Report and disregard the sections of the report
entitled “ Serious Injury” and “ Substantial Cause.” The ITC makes athreshold determination as
to whether there have been increased imports before examining injury and causation. If inthis
threshold determination the I TC finds that there have not been increased imports, it does not
proceed to the injury and causation analysis.**® The “Increased Imports” section of the report is
just the beginning of the ITC' sanalysis, and must be read together with the “ Serious Injury” and
“Substantial Cause” sections, to evaluate the ITC' s determination that a product is “being
imported . . . in such increased quantities, absolute or relative to domestic production, and under
such conditions as to cause or threaten to cause serious injury to the domestic industry.” In other
words, an analysis of the “Increased Imports’ section alone is not sufficient to determine whether
the ITC has satisfied all the requirements of Articles 2.1 and 4.2(a) of the Safeguards Agreement.
But it is enough to satisfy the “increased imports’ component.

200. Chinamaintainsthat the U.S. statutory framework for safeguards investigationsand ITC
practice are inconsistent with the Safeguards Agreement.”®* The United States notes that such a
broad challenge to U.S. law and practice are outside of the Panel’ s terms of referencein this
dispute.

3. The Panel Should Reject Complainants’ Attempts to Expand the Period of
Investigation to Encompass Full-Year 2001 Data

201. ThelTC'sinvestigation in this case began in early July 2001. As explained above, the
ITC routinely uses a period of investigation of five years plus whatever interim period is
available, depending upon when the investigation was commenced. Accordingly, theTC's
period of investigation consisted of the five-year period 1996 through 2000, plus theinterim
period of the first six months of 2001. (Datafrom that interim period were compared with data
for the comparable period of the preceding year, asisthe ITC' s established practice.)

202. Most of the Complainants build their cases concerning the “increased imports’
requirement on an expansion beyond the ITC’ s period of investigation to include full-year data
for 2001 — data that are not on the record of the ITC' sinvestigation. The Complai nants attempt

20 For example, the ITC followed this methodology with respect to billets, for which it found that imports
had notincreased. ITC Report, p. 117.
%1 China first written submission, para. 222.
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to justify this by asserting that full-year 2001 data would have been available to the ITC when it
issued its supplementary report in February 2002, and available to the U.S. President when he
made his decision in March 2002.%* There are fundamental legal and practical reasons why the
Panel should reject such an expansion of the period of investigation.

203. Intheinvestigation in this case, the ITC gathered data during the period July to
September 2001; hearings in the injury phase of the investigation were held in September and
October 2001; and interested parties were given the opportunity to submit prehearing and
posthearing briefs on September 10, 2001, and September 28 through October 9, 2001,
respectively. On the basis of the record developed in the investigation, the ITC made itsinjury
determination on October 22, 2001. The ITC would not have been able to obtain data that
encompassed the July-September 2001 period until after the hearings, briefing and votes on
injury and remedy were over.

204. To the extent that Complainants are suggesting that the ITC should have relied on full-
year 2001 data without giving interested parties an opportunity to comment on those updated
data, Complainants position is directly at odds with the “due process’ provisions of Article 3.1
of the Safeguards Agreement. Article 3.1 specifies that there be “public hearings or other
appropriate means in which importers, exporters, and other interested parties could present
evidence and their views, including the opportunity to respond to the presentations of other
parties and to submit their views, inter alia, asto whether or not the application of a safeguard
measure would be in the public interest.”

205. Furthermore, it isclear from the text of the Safeguards Agreement that increased imports
must be examined in the context of their effect on the domestic industry. Article 2.1 speaks of
“such increased quantities . . . asto cause or threaten to cause serious injury to the domestic
industry.” If the ITC had updated theimport data to include full-year 2001 figures, it would dso
have had to update al the datain the record, including data concerning injury and causation,
through the end of 2001. For thisto be possible, enough time would have had to have el apsed
after the end of 2001 for steel producers, exporters, importers, and purchasers to compilefull-
year daa; then enough time would have to be allotted for these entities to respond to ITC
guestionnaires, for the ITC staff to compile and analyze the data (from over a thousand
guestionnaire responses), for interested parties to comment on the data, and for the ITC
Commissioners to review the record and reach a fully informed determination.

206. By thetime the ITC had gone through these steps, full-year 2001 data would no longer be
the most current. The Complainants’ suggestion that the ITC should have revisited itsinjury
determination with full-year 2001 data would thus have required an endless process of updating
data that would preclude any final decision in a safeguards investigation. It is obvious that
competent authorities must be permitted to set the end of a period of investigation at apoint

2 F g., EC first written submission, para. 286.



United States - Definitive Safeguard Measures First Written Submission of the United States
on Imports of Certain Steel Products October 4, 2002 - Page 65

which will permit them to gather, compile and analyze not only import data but also information
concerning the condition of the domestic industry and the overall market environment. Itisaso
clear that in setting the end of the period of investigation at June 30, 2001, the ITC was gathering
the most recent information it could, given that the invegtigation was instituted in early July
2001.

207. Complainants suggest that the U.S. President should have taken into account full-year
2001 data, even if the ITC could not.>* Complainants are essentially advocating severing the
connection between the investigation by a Member’s competent authorities and the Member’s
decision to take a safeguard measure. Severing thislink would be inconsistent with the
fundamental premise of the Safeguards Agreement that a measure should only be taken following
aproper investigation by aMember’s competent authorities. Complainants would surely be the
first to protest if the situation were reversed and a Member decided to take a safeguard measure
based on an increase in imports that occurred after an investigation by its competent authorities
in which the authorities concluded that the conditions for the imposition of a safeguard measure
were not present.

4. Product-Specific Arguments
a CCFRS
I The ITC’s Determination

208. ThelTC found that imports of CCFRS increased both on an absolute and arelative basis.
The ITC focused its analysis on the surge in imports of CCFRS in 1998, the effects of that surge
(which continued to reverberate throughout the remainder of the period of investigation) and on
the continuation of imports at elevated levelsin 1999 and 2000.

209. In absolute terms, imports increased from 18.4 million short tonsin 1996 to 20.9 million
short tonsin 2000. In 1998 there was a rgpid and dramatic increase, with importsrising to 25.3
million short tons, an increase of 37.5 percent over 1996 levels. While the volume of imports
declined in 1999 and 2000, it remained significantly higher in those years than at the beginning
of the period of investigation.**

210. Onarelaive basis, imports rose from the equivalent of 10.0 percent of domestic
production in 1996 to 10.5 percent in 2000.%°

3 E.g., EC first written submission, para. 286.
4 |TC Report, pp. 49-50.
25 |TC Report, p. 50.



United States - Definitive Safeguard Measures First Written Submission of the United States
on Imports of Certain Steel Products October 4, 2002 - Page 66

211. Imports of CCFRS on an absolute and relative basis are shown in the chartsin
Annex 1.2°

212. ThelTC found that the domestic CCFRS industry was seriously injured, and it traced the
impact of the 1998 import surge, and the continuation of imports at elevated levelsin 1999 and
2000, on the domestic industry.?®” The injury to the domestic industry and causal link between
increased imports and that injury are described elsewhere in this submission.

ii. Complainants’ Arguments

213.  All of the Complainants except Norway and Switzerland specifically chdlengethe ITC's
increased imports finding for CCFRS.*® To the extent that Complainants' arguments are similar
to each other, the United States will address them collectively.

214.  Many of the Complainants assert that the ITC relied only on an end-points analysis,
comparing import levelsin 1996 with those in 2000.%° Thisis patently untrue. Although the
ITC stated what the absolute and reative import datawere in the first and last full years of the
period of investigation, it did not rely exclusively on such observations to evaluate the increased
imports. As described above, the ITC quite clearly considered intervening years, focusing on the
surge in importsin 1998, and the continuation of imports at elevated levelsin 1999 and 2000.

215. Contrary to the assertions of many of the Complainants,?* the import trends in the
Argentina-Footwear case were not the same asthose for CCFRS in thiscase. In
Argentina—Footwear there was a steady decline (i.e., a year-over-year decline) in imports (both
on an absolute and on arelative basis) for two years, following an increase earlier in the period of
investigation.®®® Thus, it was possible to discern adeclining trend. In this case, by contrast, there
was a three year increase in imports, with adramatic surge in 1998, followed by adeclinein

%6 Annex | iscontained in Exhibit US-66.

7 | TC Report, pp. 50-65.

28 | n connection with the product-specific arguments that follow, the United States recognizes that some
Complainants have adopted or associated themselves with the submissions of other Complainants.

29 E.g., Brazil first written submission, para. 132; Japan first written submission, para. 195; Korea first
written submission, para. 76; and New Zealand first written submission, para. 4.84.

260 E.g., EC first written submission, para. 295; Japan first written submission, para. 196.

%1 The datain Argentina—Footwear were as follows:

1991 1992 1993 1994 1995
Total imports (million pair) 8.86 16.63 21.78 19.84 15.07
Relative Imports 12% 22% 33% 28% 25%

source: Argentina-Footwear, Panel Report, paras. 8.151 and 8.273.
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imports from 1998 to 1999, but then there was leveling off and even a dlight increase in 2000.
There was no clear declining trend.?®?

216. Many of the Complainants argue that the ITC did not show that theincrease in imports
was “recent, sudden, sharp and significant.”*® As explained above, the Safeguards Agreement
does not set out absolute standards for how recent, sudden, sharp or significant anincrease in
imports must be.?®* Indeed, the Safeguards Agreement contains none of those descriptive terms
at al, and the Appellate Body’ s use of those terms must can only have been intended to provide a
shorthand exposition of the requirement that any increased imports identified must ultimately be
found to be enough to cause serious injury or threat to the relevant domestic industry. ThelTC
goesonin itsreport to address and satisfy those requirements.

217. Severa of the Complainants resort to their own end-points analysis and argue that the
increase in relative import levels —from 10.0 percent in 1996 to 10.5 percent in 2000 — was
insufficient. These Complainants overlook the fact that an increase in either absolute or relative
import levels alone may satisfy Article 2.1 of the Safeguards Agreement. Moreover, the ITC did
not rely on a simple end-points comparison, but rather on the surge in importsin 1998, and
continued elevated levels of imports in the following two years.

218.  Japan inappropriately reads an “acceleration” requirement into Article 4.2(a).?*® Because
Article4.2(a) sates that competent authorities “shall evaluate . . the rate and amount of the
increase in imports,” Japan concludes that imports must be increasing at an accelerating rate for
thereto be serious injury.?® The United States disagrees with Japan’ s interpretation for two
reasons. First, the use of the word “rate” does not suggest that there needs to be a positive rate of
acceleration over years. The “rate” of an increase in imports can be stated by observing that
imports increased by acertain percentage from one year to the next.**” More importantly, Article
4.2(a) does not require an acceerating rate of increasein imports for there to be an affirmative
increased imports finding. The “rate and amount of the increase in imports” is but one of the
“relevant factors of an objective and quantifiable nature” that competent authorities are required
to take into account. Japan’sinterpretation would preclude an increased imports finding in a
case where, for example, imports increased by 50 percent, 40 percent and 30 percent, respectively
in the last three years of a period of investigation. Clearly, thereis no support in the text of the
Safeguards Agreement for such arestrictive interpretation of Article 4.2(a).

%2 This difference in trends is shown in the graph in paragraph 196 of the first written submission of Japan.

23 E.g., Brazil first written submission, para. 133; EC first written submission, para. 293; Korea first
written submission, para. 78; and New Zealand first written submission, para. 4.86.

24 Japan recognizes this. It argues that “not just any increase suffices. . . the increase itself must be big
enough to cause the damage.” Japan first written submission, para. 181.

25 Japan first written submission, para. 182.

%6 Japan recognizes that Article 4.2(a) addresses injury and causation, but Japan maintains that it “also
informs the increased imports analysis.”

%7 The word “rate” is defined as “afixed relation (as of quantity, amount, or degree) between two things.”
Webster’s Third New International Dictionary, p. 1884.
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219. Japan argues that the increase in imports over the period of investigation could not have
been significant because 38 percent of the increase in CCFRS imports consisted of slab, and the
domestic industry imported much of this slab itself.**® Japan’s argument is premised on asimple
end-points comparison of imports. As explained above, the ITC andyzed the impact on the
domestic industry of the surge in importsin 1998 (when dab imports declined —see ITC Report,
p. FLAT-8), and the continuation of imports at elevated levelsin 1999 and 2000. Japan’s
argument also is premised on the notion that imports by the domestic industry should somehow
not be “counted” as imports for purposes of satisfying the increased imports requirement. The
Safeguards Agreement contains no such exclusion for imports by the domestic industry.

220. Koreacontends that the ITC ignored the reason for the decline in imports of CCFRS after
1998, namely antidumping and countervailing duty casesin the United States®® Koreais
mistaken; the ITC addressed thisissue squarely in its analysis of causation, which is addressed
elsewhere in this submission.

221. Asset out aove, the I TC Report contains an adequate, reasoned and reasonable
explanation of how the facts in the record support the ITC' s determination that there were
imports of CCFRS in such increased quantities, and under such conditions, as to cause serious
injury to the domestic industry.

b. Tin Mill
i. The ITC’s Determination

222. Threeof the six Commissioners of the ITC made affirmative determinations for tin mill.
Two of these Commissioners, Commissioners Bragg and Devaney, included tin mill as part of a
like product encompassing certain carbon and alloy flat products.”® The third Commissioner,
Commissioner Miller, found tin mill to be a separate like product.?* Accordingly, the import and
injury data upon which the three Commissioners focused in making affirmative determinations
were different, depending upon how they defined the like product.

223. Theimport data upon which Commissioners Bragg and Devaney based their
determination (certain carbon and alloy flat products including tin mill) showed that imports rose
from 18.85 million short tonsin 1996, to 19.74 million short tonsin 1997, and to 25.82 million
short tonsin 1998. Imports then fell to 21.54 million short tonsin 1999, and declined slightly to

28 Japan first written submission, para. 195.
29 Korea first written submission, para. 81.
2% |TC Report, pp. 71 n. 368 and 269.

ZI1 |1TC Report, p. 48.
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21.51 million short tons in 2000. Between interim 2000 and interim 2001 imports fell from
11.79 million short tonsto 7.2 million short tons.*

224.  Thetin mill import data upon which Commissioner Miller based her determination
showed that imports of tin mill increased both on an absolute and arelative basis. In actual
terms, imports increased from 444,684 short tonsin 1996 to apeak level of 698,543 short tonsin
1999, and while they declined to 580,196 short tons in 2000, the overall increase from 1996 to
2000 was 30.5 percent. Imports of tin mill were 263,091 short tonsin interim 2001, 11.1 percent
lower than in interim 2000. The ratio of imports to domestic production increased during the
period of investigation, from 12.0 percent to 17.4 percent in 2000. The ratio of importsto
production was 20.1 percent during the import volume peak in 1999.7

225. Imports of tin mill on an absolute and relative basis, according to the like product
definition applied by Commissioner Miller, and by Commissioners Bragg and Devaney, are
shown in the chartsin Annex 1.

226. The causal link between increased imports and serious injury to the domestic industry are
described elsewhere in this submission.

ii.  Complainants’ Arguments

227. All of the Complainants except New Zealand and Switzerland specificdly challenge the
ITC sincreased imports finding for tin mill. To the extent that Complainants’ arguments are
similar to each other, the United States will address them collectively.

228. Many of the Complainants argue that the ITC failed to show that the increase in imports
that did occur was sharp, recent, sudden and significant.?”* These Complainants are applying an
incorrect standard. Article 2.1 of the Safeguards Agreement speaks of whether there were
imports “in such increased quantities . . . and under such conditions as to cause or threaten to
cause serious injury,” and not whether imports were sharp, recent, sudden and significant in the
abstract. The ITC Commissioners who made affirmative determinations with respect to tin mill
satisfied this standard when they first focused on increased imports and subsequently found
injury and a causal link.

22 | TC Report, p. 279.

23 |TC Report, p. 71-72. The ITC recognized that these official import data for tin mill overstated the
imports subject to its investigation to some degree because they included tin mill specifically excluded from the
investigation. The ITC explained that adjusted data presented by respondents showed that imports of tin mill
increased from 414,013 short tons in 1996 to apeak level of 642,353 short tons in 1999, and declined to 491,836
short tons in 2000. The overall increase from 1996 to 2000, using these data, was 18.8 percent. ITC Report, p. 71 n.
370.

2 g o, Brazil first written submission, para. 257; and Norway first written submission, para. 273.
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229. Thereisno merit to the argument of severd of the Complainants who assert that the ITC
relied only on an end-points analysis, comparing import levelsin 1996 with those in 2000.2”
Commissioners Bragg and Miller discussed import levels during the period of investigation, and
in the interim periods, and quite clearly focused on the increasesin imports that occurred within
the period of investigation.?”

230. Some of the Complainants argue that the surgein tin mill importsin 1999 occurred in
part because of the decision of one domestic producer, Weirton, to shut down a blast furnace and
rely on imported slabs, thereby compromising its on-time performance in the ddivery of tin
mill.?” Complainants’ argument is premised on the notion that imports by the domestic industry
should somehow not be “counted” as imports for purposes of satisfying the increased imports
requirement. The Safeguards Agreement contains no such exclusion for imports by the domestic
industry.

231. Severa Complainants argue that the I TC failed to give adequate weight to the declinein
imports since 1999.2®  The United States notes that, to the extent that Complainants’ arguments
are based on the views of ITC Commissioners who made negative determinations for tin mill,
they areirrelevant. Of the Commissioners who made affirmative determinations for tin mill,
only Commissioner Miller relied on the import data to which Complainants cite (i.e., import data
for tin mill alone). Commissioner Miller recognized that, after surging in 1999, imports
volumes declined between 1999 and 2000, and between the interim periods, and she explained
why these declines were not decisive in her causation anadys's, as discussed elsawherein this
submission.?”

232. Insum, the ITC Report contains an adequate, reasoned and reasonabl e explanation of
how the facts in the record support the determinations of three ITC Commissionersthat there
were increased imports of tin mill (or in the case of Commissioners Bragg and Devaney, tin mill
as part of alike product encompassing certain carbon and alloy flat products).
C. Hot-rolled Bar
i. The ITC’s Determination

233. ThelTC found that imports of hot-rolled bar increased both on an absolute and arelative
basis. On an absolute basis, imports rose from 1.66 million tonsin 1996 to 1.81 million tonsin

25 E.g., China first written submission , para. 288; Korea first written submission, para. 95.

28 | TC Report, pp. 71-72 (Commissioner Miller); and p. 279 (Commissioner Bragg).

217 Chinafirst written submission, para. 292; Korea first written submission, para. 96; and Norway first
written submission, para. 269.

28 g g., Chinafirst written submission, para. 288; Japan first written submission, paras. 209-210.

2% The EC claims that the ratio of imports to domestic production declined in interim 2001. EC first
written submission, para. 362. In fact, relative import levels were higher in interim 2001 (at 17.7 percent) than in
interim 2000 (when they were 17.1 percent). 1T C Report, p. 72 n. 373.
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1997 and then to 2.34 million tonsin 1998. They declined to 2.26 million tonsin 1999, but
increased in 2000 to 2.53 million tons. Imports were lower in interim 2001, at 952,392 tons, than
in interim 2000, when they were 1.34 million tons. Imports increased by 52.5 percent from 1996
to 2000 and by 11.9 percent from 1999 to 2000.%°

234. Onarelative basis, imports of hot-rolled bar declined from the equivalent of 19.2 percent
of U.S. production in 1996 to 18.4 percent in 1997, but then rose to 23.8 percent in 1998, 24.9
percent in 1999, and 27.5 percent in 2000. Theratio was lower ininterim 2001, at 24.6 percent,
than in interim 2000, when it was 27.0 percent.?®!

235. ThelTC noted that importswere higher, both in absolute terms and relative to U.S.
production, in 2000 than in any prior year of the period examined and showed a rapid and
dramatic increase from 1999. While imports declined in the interim period comparison, the ratio
of importsto U.S. production in interim 2001 was higher than that for the first three years of the
period examined, and was only three-tenths of a percentage point below the 1999 level %2

236. Imports of hot-rolled bar on an absolute and relative basis are shown inthe charts in
Annex 1.

237. ThelTC found that the domestic hot-rolled bar industry was seriously injured, and it
traced the impact of increased imports on the domestic industry.?®  Theinjury to the domestic
industry and causal link between increased imports and that injury are described elsewhere in this
submission.

238. The EC and China specifically challenge the ITC’ s increased imports finding for hot-
rolled bar.

I. Arguments of the EC
239. Addressng absolute leves of imports, the EC argues that the ITC failed to take into
account a decline in imports shown by full-year 2001 data.?®* The reasons why full-year 2001

data were not, and should not be, considered have been explained above.

240. ThelTC Report refutes the EC’ s contention that “the United States neither provided facts
nor adequate explanations for justifying a determination that Hot-Rolled Bar is being imported at

20 |TC Report, p. 92.

281 Id.

282 Id.

23 |TC Report, pp. 92-97.

24 EC first written submission, paras. 311-312.
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recently, sharply and significantly increased quantities.”?® First, the import data, which the ITC
analyzed on a year-to-year basis, show substantial increases. Also, asthe US—Line Pipe panel
explained, it is not necessary to find that imports are still increasing up to the very end of the
period of investigation.?*

241.  Secondly, the appropriate consideration under the Safeguards Agreement is not whether
there were imports “ at recently, sharply and significantly increased quantities’ in the abstract-- as
the EC suggests -- but rather whether there were imports “in such increased quantities. . . and
under such conditions as to cause or threaten to cause seriousinjury.” The ITC satisfied this
standard when it first focused on increased imports and subsequently found injury and a causal
link.

iii. Arguments of China

242. Chinaarguesthat the ITC failed to evaluae the rate and amount of increased importsin
absolute and relative terms, and that it was not enough for the ITC to “simply state the import
data for each year of the POI.”#*" The United States disagrees with China. The ITC addressed
the import data for each year of the period of investigation and for theinterim periods. ThelTC
noted where the imports increased and where they decreased. The Safeguards Agreement does
not require that competent authorities characterize the datain certain ways.?®®

243.  Chinaalso contendsthat the ITC failed to determine whether the increase in imports was
“recent enough, sudden enough, sharp enough and significant enough.”?®° As explained above,
the Safeguards Agreement requires an evaluation of whether there were imports “in such
increased quantities . . . and under such conditions as to cause or threaten to cause serious
injury,” and the ITC satisfied this standard when it first focused on increased imports and
subsequently found injury and a causal link.

244.  Addressing the actual import figures for hot-rolled bar, China argues that the ITC failed
to recognize a decline in imports that “ started in 2000 and lasted until the end of the POI.”?%
China creates a declining trend by dividing 2000 into two halves, so that it can trace a decline
from thefirst half of 2000, to the second half of 2000, and to the first half of 2001. The Panel
should reject this attempt by Chinato carve up the investigation period to achieve its desired

25 EC first written submission, para. 315 (emphasisin original).

26 S—Line Pipe, Pand Report, para. 7.204.

%7 China first written submission, para. 253.

28 China complains that the I TC described the increase in importsin 2000 as “rapid and dramatic.”
According to China, “the ITC did not address the right question . . . since ‘rapid and dramatic’ was not the
vocabulary chosen by the Appellate Body.” China first written submission, para. 255. Again, competent authorities
are not required to intone specific terminology, particularly where such terms are entirely absent from the Safeguards
Agreement.

29 China first written submission, para. 255.

20 China first written submission, para. 258.
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result. The ITC generally compares data for the most recent interim period (in this case, the first
half of 2001) to the corresponding portion of the prior year (the first half of 2000). Asexplained
above, the ITC compares comparable time periods in each year so that any variation in industry
data that might be occasioned by sales or production cycles, or other conditions uniqueto a
particular industry, would not result in a distortion in the analysis conducted by the competent
authorities. Thus, the ITC did not compare data from the first half of 2000 with the second half
of that year, or data from the second half of 2000 with data for thefirst half of 2001. Asthe
panel in US-Line Pipe explained, the Safeguards Agreement does not specify how the period of
investigation should be broken down — thisis left to the discretion of investigating authorities,
and in the absence of any evidence of manipulation or bias, the investigating authorities
methodology should be left undisturbed.?**

245.  Finally, China argues tha the increase in imports of hot-rolled bar was not “recent”
because the sharpest increase, both in absolute and relative terms, occurred in 1998.2%2 China
simply overlooks the fact that imports were at their highest level (both in absolute and relative
terms) in 2000; and that there were significant increases in the last year-to-year comparison from
1999 to 2000 (both in absolute and relative terms).

246. Insum, the ITC Report contains an adequate, reasoned and reasonabl e explanation of
how the facts in the record support the ITC' s determination that there were increased imports.

d. Cold-finished Bar
i. The ITC’s Determination

247. ThelTC found that imports of cold-finished bar increased both on an absolute and a
relative basis. On an absolute level, imports increased from 206,272 tons in 1996 to 238,221
tonsin 1997 and then to 272,972 tons in 1998. Imports then declined to 235,693 tonsin 1999
but increased in 2000 to 314,958 tons. Imports were lower in interim 2001, at 134,971 tons, than
in interim 2000, when they were 169,889 tons. Imports increased by 52.7 percent from 1996 to
2000 and by 33.6 percent from 1999 to 2000.%%®

248. Asaratioto U.S. production, imports declined from 17.6 percent in 1996 to 17.3 percent
in 1997, rose to 19.5 percent in 1998, declined to 17.0 percent in 1999, and then roseto 23.7
percent in 2000. The ratio was higher in interim 2001, at 23.9 percent, than in interim 2000,
when it was 23.6 percent.”*

21 US-Line Pipe, Panel Report, paras. 7.196 and 7.203.
22 China first written submission, para. 262.

23 |TC Report, p. 101.

24 | TC Report, pp. 101-102.
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249. ThelTC explained that imports were higher, both in absolute terms and rative to U.S.
production, in 2000 than in any prior year of the period of investigation and showed arapid and
dramaticincrease. Although import volumes declined in the interim period comparison, the ratio
of importsto U.S. production in interim 2001 was higher than in any full year during the period
examined.*®

250. Imports of cold-finished bar on an absolute and relaive basisare shown in the chartsin
Annex 1.

251. ThelTC found that the domestic cold-finished bar industry was seriously injured, and it
traced the impact of increased imports on the domestic industry.?®  The injury to the domestic
industry and causal link between increased imports and that injury are described elsewhere in this
submission.

ii. Arguments of the EC

252. The EC specifically challenges the ITC’ sincreased imports finding for cold-finished bar.
The EC attempts to dismiss the data on absolute import levels as “a one-year micro-development
immediately compensated by a decrease in 2001.”%°" This characterization is completely at odds
with the reality of the data. First, full-year 2001 data were not, and should not be, considered,
for the reasons explained above. Second, it is simply not accurate to call a 33.6 percent increase
inimports in one year, that follows on the heels of increasesin two out of the preceding three
years, “aone-year micro-development.” The Panel should rgject the EC’ s atempt to gloss over
the reality of the data on absolute imports of cold-finished bar.

253. Addressing relative import levels (which increased not only in the last full year of the
period of investigation, but also over the interim periods), the EC merely states that:

there is no justification why amere six percent increase in the ratio between
imports and domestic production could be seen as a sudden, sharp and significant
surgeinimports that is capable of causng injury to the domestic indusgtry,
particularly, since actual imports already showed a manifest decrease . . . *®

254. TheEC srationaleis unsupportable. Contrary to the EC’ s assertion that “there was no
judtification,” the ITC did in fact explain the effect of the increase in imports in 2000 on the
domestic industry.?® Moreover, the 6.7 percentage point increase in relative import levels from
1999 to 2000 (from 17.0 to 23.7 percent) wasin fact very significant; it represents an increase of

25 |TC Report, p. 102.

2% | TC Report, pp. 102-107.

27 EC first written submission, para. 319.
2% EC first written submission, para. 321.
%% |TC Report, p. 107.
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39.4 percent in relative import levels. Finally, the EC’ s attempt to discount this increase by
pointing to a decline in absolute import levelsisunpersuasive for two reasons. Firg, the ECis
comparing relaive and asolute import levelsin different periods -- the“six percent” increase in
relativeimport levels occurred in 2000, the decrease in absolute import levels occurred in interim
2001 (when compared to interim 2000). Second, an increase in either absolute or relative import
levels done may satisfy Article 2.1 of the Safeguards Agreement. Thus, an increase in imports
by one measure cannot be negated by a decline using the other measure.

255. Insum, the ITC Report contains an adequate, reasoned and reasonabl e explanation of
how the facts in the record support the ITC’ s determination that there were increased imports of
cold-finished bar.

e Rebar
i. The ITC’s Determination

256. ThelTC found that imports of rebar increased both on an absolute and arelative basis.
On an absolute basis, imports increased from 581,731 tons in 1996 to 701,303 tonsin 1997 and
thento 1.2 million tonsin 1998. Imports further increased to 1.8 million tonsin 1999 and then
declined dlightly to 1.7 million tonsin 2000. Imports were lower in interim 2001, at 852,488
tons, than in interim 2000, when they were 985,991 tons.3®

257. Asaratioto U.S. production, imports rose from 11.7 percent in 1996 to 12.8 percent in
1997, 19.9 percent in 1998, and 29.1 percent in 1999. Thisratio then declined to 25.2 percent in
2000. Theratio was lower in interim 2001, at 24.3 percent, than in interim 2000, when it was
30.9 percent.>*

258. ThelTC noted that, notwithstanding the decline from 1999 levels, imports in 2000 were
substantially higher than they were during earlier portions of the period examined, reflecting the
rapid and dramatic increase in the prior two years. The quantity of importsin 2000 was 187.0
percent above the 1996 quantity and 35.8 percent over the 1998 quarntity, and the ratio of imports
to U.S. production in 2000 was more than double the ratio in 1996. By the same token, import
quantities for the first six months of 2001 were higher than the quantities for the full years of
either 1996 or 1997, and the ratio of importsto U.S. production in interim 2001 was higher than
that for any year from 1996 to 1998.3%

259. Imports of rebar on an absolute and relative basis are shown in the chartsin Annex 1.

30 | TC Report, p. 109.
301 Id.
302 Id.
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260. ThelTC found that the domestic rebar industry was seriously injured, and it traced the
impact of increased imports on the domestic industry.®®® The injury to the domestic industry and
causal link between increased imports and that injury are described elsewhere in this submission.

261. TheEC and China specifically challenge the ITC' sincreased imports finding for rebar.
I. Arguments of the EC

262. The EC argues that the ITC failed to take into account the decline in rebar importsin
2000 and 2001.%** The EC's argument is unpersuasive. First, full-year 2001 data were not, and
should not be, considered, for the reasons explained above. Second, the ITC recognized that
there had been a decline from 1999 to 2000, and between interim 2000 and interim 2001. But the
ITC observed that imports in 2000 and in interim 2001 were nonetheless at levels that were
substantially higher than in earlier years of the period of investigation before 1999.

263. The EC clamsthat the observation that imports were higher in 2000 thanin 1996 is
irrelevant because it is based on an end-point-to-end-point comparison.*® The EC overlooks the
fact that the ITC aso: (i) compared 2000 import levels to those in 1998 (and found that 2000
imports were 35.8 percent higher); (ii) compared interim 2001 imports levels to 1996 and 1997
(and found that imports in the first six months of 2001 exceeded full-year levelsin 1996 and
1997); (iii) compared the relative import ratio in interim 2001 to 1996, 1997 and 1998 (and found
that it was higher than in any of those prior years). In short, the ITC' sanalysis was hardly based
on asimple end-points comparison. Moreover, as explained above, an end-points analysisis not
irrelevant, but rather must be viewed in the context of trends within the period of investigation.

264. The EC argues that recent absolute import levels are irrelevant if the most recent trend
shows a decreasein imports® The EC’'s argument is not supported by the text of the Safeguards
Agreement. Asexplained above, Article 4.2(a) does not focus on trends to the exclusion of the
amount of imports -- both must be considered, among other relevant factorsin the injury and
causation analysis. Moreover, asthe panel in US-Line Pipe recognized, it is not necessary that
imports be increasing up to the very end of the period of investigation for a competent authority
to find that an increase in imports caused serious injury to the domestic industry at the time of it
determination.*”’

iii.  Arguments of China

%3 |TC Report, pp. 109-115.
304 EC first written submission, paras. 323-328.
3% EC first written submission, para. 327.
306
1d.
37 US—Line Pipe, Pand Report, para. 7.207.
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265. Chinamaintainsthat the ITC did not satisfy the requirement to consider the rate and
amount of the increase in imports by simply stating the import data for each year of the period of
investigations.*® China's critique is without foundation. The ITC recognized that imports had
declined between 1999 and 2000, and between the interim periods, and it explained why these
declines were not decisive to itsanalysis. Competent authorities are not required to articulate an
intricate trends analysis. The ITC addressed the import data for each year of the period of
investigation and for the interim periods. It noted where the imports increased and where they
decreased. The Safeguards Agreement does not require that competent authorities characterize
the datain certain ways.

266. Chinaarguesthat the ITC failed to determine whether the increase in imports of rebar
was “recent enough, sudden enough, sharp enough and significant enough.”**® Again, Chinais
applying an incorrect standard. The ITC analyzed the surge in importsin 1999 and the
continued high levels of imports in 2000 in the context of their ability to cause serious injury, and
the ITC Report contains an adequate, reasoned and reasonable explanation of how the factsin the
record supported the ITC’ s determination with respect to increased imports.

f. Certain Welded Pipe
i. The ITC’s Determination

267. ThelTC found that imports of certain welded pipe increased both on an absolute and a
relative basis. Importsincreased from 1.57 million short tonsin 1996 to 1.86 million short tons
in 1997 and 2.26 million short tonsin 1998, declined dlightly to 2.12 million short tonsin 1999,
and then surged to 2.63 million short tonsin 2000. Imports increased by 24.2 percent in quantity
between 1999 and 2000, which was the largest annual percentage increase of the period
examined, and in 2000 were & their highest leve of the period examined. Imports continued & a
very high level ininterim 2001, only slightly (1.7 percent) below the level of the same period of
2000. Importswere 1.41 million short tonsin interim 2001, compared to 1.44 million short tons
in the same period of 2000.3%°

268. Imports of certain welded pipe relative to domestic production were 33.8 percent in 1996,
36.4 percent in 1997, 41.9 percent in 1998, 40.8 percent in 1999, and 55.0 percent in 2000. The
ratio of imports to domestic production declined dlightly from 56.8 percent in 2000, to 55.9
percent in interim 20013

269. Imports of certain welded pipe on an absolute and relative basis are shown in the chartsin
Annex 1.

308
309

China first written submission, paras. 266-267.
China first written submission, paras. 269.

310 |TC Report, p. 157

1 |TC Report, p. 158.
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270. ThelTC found that the domestic industry producing certain welded pipe was threatened
with seriousinjury, and it traced theimpact of increased imports on the domestic industry.®*?
The threat of serious injury to the domestic industry and causal link between increased imports
and that threat are described elsewhere in this submission.

271. The EC and Switzerland specifically challenge the ITC' sincreased imports finding for
certain welded pipe.

ii. Arguments of the EC

272. TheEC arguesthat the ITC failed to show that the increases in imports of certain welded
pipe were “sudden and sharp.” Again, the EC misstates the standard under Section 2.1 of the
Safeguards Agreement.

273. The EC complainsthat the United States has:

throw[n] alarge amount of data together with one punctua bit of information at
other WTO Members and Panels thereby forcing them to check through complex
volumes of facts to determine whether there are adequate explanations and to do
what the United States should have done: measuring the overdl trends, including
annual percentage increases so as to determine whether the micro-bit of
information on which the ITC relied withstands critica scrutiny in the light of
other relevant facts®*

Thisis nothing more than obfuscation by the EC, in an attempt to avoid what the import data
clearly show. Wha “large anounts of data’ and “complex volumes of facts” are involved here?
The import data, and their link to the threat of seriousinjury to the domestic industry, are
described in the ITC Report in aclear and straightforward manner.

iii. Arguments of Switzerland

274.  Switzerland argues that because imports of certain welded pipe increased steadily
throughout the period of investigation, the increase was not “sudden, sharp and significant.”3*
Switzerland also misstates the standard under Article 2.1 of the Safeguards Agreement.
Moreover, even if there were an absolute standard of what constitutes “ sudden, sharp and
significant,” the United States submits that it was met by the increase in imports of almost 25
percent in the last full year of the period of investigation.

812 |TC Report, pp. 158-166.
313 EC first written submission, para. 338.
814 switzerland first written submission, para. 253-254.
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275.  According to Switzerland, even if the Panel finds that the 24.2 percent increase in imports
in 2000 was recent and sharp enough, the United States failed to provide an adequate and
reasonabl e explanation of how the facts in the report support its findings and to demonstrate the
relevance of the factors examined.*”® Thisis nothing more than a bald assertion of error by
Switzerland. Infact, the ITC stated the import datafor each year of the period of investigation
and for the interim periods, and noted where imports increased and decreased. After establishing
the existence of increased imports, the ITC went on to find athreat of serious injury and a causal
link.

276. Insum, the ITC Report contains an adequate, reasoned and reasonabl e explanation of
how the facts in the record support the ITC' s determination that there were increased imports of
certain welded pipe.

g. FFTJ
i. The ITC’s Determination

277. ThelTC found that imports of FFTJincreased in both absolute terms and relative to
domestic production. Importsincreased by 30.8 percent from 1996 to 2000, including 15.3
percent between 1999 and 2000. Imports were 32.1 percent higher in interim 2001 than in the
same period of 2000.3*¢

278. Theratio of importsto U.S. production also increased significantly during the period
examined, rising from 50.5 percent in 1996 to 69.7 percent in 2000 (its highest full-year level in
the period of investigation). Theratio in interim 2001 (88.8 percent) was substantially above the
level of the same period of 2000 (59.4 percent).

279. Imports of FFTJon an absolute and reative basis are shown in the chartsin Annex 1.
280. ThelTC found that the domestic industry producing FFTJwas seriously injured, and it
traced the impact of increased imports over the period of investigation on the domestic
industry.®’ Theinjury to the domestic industry and causal link between increased imports and
that injury are described elsewhere in this submission.

ii. Arguments of the EC

281. The EC specifically challenges the ITC' sincreased imports finding for FFTJ. It argues
that the ITC improperly aggregated dissimilar products into one like product category, and that

%15 switzerland first written submission, para. 256.
316 |TC Report, p. 171
817 | TC Report, pp. 171-178.
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the ITC failed to provide an adequate and reasoned explanation as to why the “steady” increase in
imports satisfied the conditions for imposing safeguard measures.®

282. The question of whether the ITC properly defined the like product is addressed el sewhere
inthisbrief. Inarguing that the increase in imports was steady, rather than sharp and significant,
the EC again applies the wrong standard. As explained above, the Safeguards Agreement
requires an evaluation of whether there were imports “in such increased quantities . . . and under
such conditions as to cause or threaten to cause serious injury,” and the ITC sdtisfied this
standard when it first focused on increased imports and subsequently found injury and a causal
link.

h. Stainless Steel Bar
i. The ITC’s Determination

283. ThelTC found that imports of stainless steel bar increased both on an absolute and a
relative basis, with the largest increase occurring in the last full year of the period of
investigation. On an absolute basis, imports increased by 53.8 percent during the five full years
of the period of investigation, growing from 97.9 thousand short tons in 1996 to 150.6 thousand
short tonsin 2000. Although the quantity of imports fluctuated somewhat (declining slightly in
1998 and 1999 from its level in 1997), arapid and dramatic increase in import quantity occurred
during 2000, when imports of stainless bar grew by 44 thousand short tons.  Imports declined
between interim 2000 and interim 2001, dropping from 83.4 thousand short tons to 69.2 thousand
short tons.®*®

284. Asaratioto U.S. production, of imports of stainless steel bar increased from 51.8 percent
in 1996 to 84.1 percent in 2000, with the largest single percentage increase in the retio (19.3
percentage points) occurring in 2000. The ratio of imports to domestic production decreased
from 87.9 percent in interim 2000 to 84.6 percent in interim 2001.3%°

285. Imports of stainless sted bar on an absolute and relative basis are shown in the chartsin
Annex 1.

286. ThelTC found that the domestic stainless steel bar industry was seriously injured, and it
traced the impact of increased imports particularly in the last two-and-a-half years of the period
of investigation on the domestic industry.*** Theinjury to the domestic industry and causal link
between increased imports and that injury are described elsewhere in this submission.

318 EC first written submission, para. 342-345.

1% |TC Report, pp. 205-206.
320 |TC Report, p. 206.
2L |TC Report, pp. 206-213.
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I. Arguments of the EC

287. The EC specifically challenges the ITC sincreased imports finding for stainless steel bar.
The Panel should not be misled by the EC’ s characterization of the risein importsin 2000 as“a
mere blip.”** The EC pointsto a dedine in importsin 2001, but full-year 2001 data were not,
and should not be, considered, for the reasons explained above. It isreadily apparent from the
data that the increase in imports in 2000 was sharp and substantial. More significantly, however,
the ITC explained how these increased imports were linked to the serious injury suffered by the
domestic industry.

288. Insum, the ITC Report contains an adequate, reasoned and reasonabl e explanation of
how the factsin the record support the ITC' s determination that there were increased imports of
stainless steel bar.

I Stainless Steel Rod
i. The ITC’s Determination

289. ThelTC found that imports of stainless steel rod increased both on an absolute and a
relative basis, with the largest increase occurring in the last full year of the period of
investigation. On an absolute basis, imports of stainless steel rod increased by 36.1 percent
during the period of investigation, growing from 60.5 thousand short tons in 1996 to 82.3
thousand short tonsin 2000. Although the quantity of imports fluctuated somewhat during the
period of investigation, the largest increase in terms of quantity occurred in 2000, when import
guantities increased by more than 25 percent, growing from 65.9 thousand short tonsto 82.3
thousand short tons. The quantity of stainless rod imports declined by 31.3 percent between
interim 2000 and 2001, faling from 45.6 thousand short tonsto 31.4 thousand short tons. In
connection with this decline in the absolute level of imports over the interim periods, the ITC
noted that the market share of imports remained essentially stable in interim 2001.32® Thisisan
important observation because it underscores the fact that the decline in importsin interim 2001
was accompanied by a substantial decline in consumption in interim 2001.%%

290. Onarelative basis, imports of stainless steel rod to domestic production also increased
significantly during the period of investigation. The actual data are business confidential, but the
ITC explained that the largest single increase in the ratio of imports to domestic production

822 EC first written submission, para. 348.

33 |TC Report, p. 214-215.

3 The ITC Report (p. 217) explains: “[w]ith the overall decline in the economy in interim 2001, apparent
consumption of stainlessrod also declined . . . .”
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occurred in 2000. The ITC aso noted that there was a decline in relative import level s between
interim 2000 and interim 2001.3%

291. Imports of stainless steel rod on an absolute basis are shown in the chart in Annex 1.
(Imports relative to domestic production cannot be presented in chart form because these data are
business confidential.)

292. ThelTC found that the domestic stainless steel rod industry was seriously injured, and it
traced theimpact of increased imports on the domestic industry.®®  The injury to the domestic
industry and causal link between increased imports and that injury are described elsewherein this
submission.

293. The EC and China specifically challenge the ITC’ s increased imports finding for stainless
steel rod.

ii. Arguments of the EC

294. The EC arguesthat the ITC failed to consider trends in imports over the period of
investigation. According to the EC, these trends show that imports of stainless steel rod
increased twice during the period of investigation (by 29.4 percent in 1997 and by 25 percent in
2000), and that each surge was followed by a dedinein the following year.®”

295. The EC' s argument rests on the use of full-year 2001 data. These data were not, and
should not be, considered, for the reasons explained above. When viewed withinthe ITC's
period of investigation, imports show a clear rising trend over the last two full years, with the
largest increase -- of over 25 percent on an absolute basis -- occurring in 2000. Moreover, even
if imports followed a pattern of successive surging and receding, this could cause serious injury
to the domestic industry, such as to warrant a safeguard measure.

296. Insum, the ITC Report contains an adequate, reasoned and reasonabl e explanation of
how the factsin the record support the ITC' s determination that there were increased imports of
stainless steel rod.

iii.  Arguments of China
297. Thereisno merit to China s argument that the ITC failed to evaluate the rate and amount

of increased imports in absolute and relative terms.*® The ITC noted the amount of the increase
in imports from the first full year to the last full year of the period of investigation; and it noted

3% |TC Report, p. 215.

3% | TC Report, pp. 215-222.

327 EC first written submission, para. 353-353.

2 China first written submission, paras. 275-276.
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the trends during the period of investigation (some fluctuation, with a sharp increase at the end).
It did this for both the absolute and relative import levels. The rate and amount of increased
importsis clear from the Commission’s description of the trends. The Safeguards Agreement
does not require that competent authorities describe the datain certain ways.

298. Chinacomplainsthat the ITC failed to consider the most recent period because it faled to
take into account a decline in importsin interim 2001.3*  China misconstrues what is meant by
“recent.” Asthe US—Line Pipe panel recognized, it is not necessary that imports be increasing up
to the very end of the period of investigation for a competent authority to find that an increasein
imports caused serious injury to the domestic industry at the time of its determination.®

299. Chinacontendsthat the ITC failed to determine whether the increase in imports was
“recent enough, sudden enough, sharp enough and significant enough.”**! As explained above,
the Safeguards Agreement requires an evaluation of whether there were imports “in such
increased quantities . . . and under such conditions as to cause or threaten to cause serious
injury,” and the ITC satisfied this standard when it first focused on increased imports and
subsequently found injury and a causal link.

300. Chinamakesthe same argument as the EC, and maintains that the surge in importsin
2000 mirrored asimilar surge in 1997, and that import levels declined in 2001, just as they had
previously.**> The United States' response is the same asto the EC's argument. Full-year 2001
data should not be considered. When viewed within the ITC's period of investigation, imports
show aclear rising trend over the last two full years, with the largest large increase -- of over 25
percent on an absolute basis -- occurring in 2000.

301. Addressing the actual import figures for stainless steel rod, China argues that the ITC
failed to recognize a decline in imports that “started in 2000 and lasted until the end of the
POI."3** China creates a declining trend by dividing 2000 into two halves, so that it can trace a
decline from the first half of 2000, to the second half of 2000, and to the first half of 2001. The
Panel should reject this attempt by Chinato carve up theinvestigation period to achieve its
desired result. The ITC generally compares datafor the most recent interim period (in this case,
the first half of 2001) to the corresponding portion of the prior year (thefirst half of 2000). Thus,
it did not compare data from the first half of 2000 with the second half of that year, or datafrom
the second half of 2000 with data for the first half of 2001. Asthe panel in US-Line Pipe
explained, the Safeguards Agreement does not specify how the period of investigation should be
broken down —thisis|eft to the discretion of investigating authorities; and in the absence of any

329 China first written submission, para. 277.

30 US-Line Pipe, Panel Report, para. 7.207; see also, US—Lamb Meat, AB Report, para. 138 (competent
authorities must assess data from the most recent past in the context of data for the entire period).

%1 China first written submission, para. 278.

332 China first written submission, para. 281.

333 China first written submission, para. 278.
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evidence of manipulation or bias, the investigating authorities methodology should be left
undisturbed.®*

302. Insum, the ITC Report contains an adequate, reasoned and reasonabl e explanation of
how the facts in the record support the ITC' s determination that there were increased imports of
stainless steel rod.

J. Stainless Steel Wire
i The ITC’s Determination

303. Threeof the six ITC Commissioners made affirmative determinations for stainless steel
wire. Two of these Commissioners, Chairman Koplan and Commissioner Bragg, found that the
relevant domestic industry was threatened with serious injury, and one Commissioner,
Commissioner Devaney, found that the relevant domestic industry was seriously injured. 3%

304. One of the Commissioners making an affirmative determination, Chairman Koplan,
defined the domestic like product as consisting of stainless steel wire; the other two
Commissioners, Commissioners Bragg and Devaney, defined the domestic like product as
stainless steel wire products, including stainless steel wire and rope. Accordingly, the import and
injury data upon which the three Commissioners focused in making affirmative determinations
were different, depending upon how they defined the like product.

305. Chairman Koplan found that imports of gainless seel wire increased both on an absolute
and arelative basis, with the largest increase occurring in the last full year of the period of
investigation. In quantity terms, imports of stainless wire increased from 27.3 thousand short
tonsin 1996 to 31.3 thousand short tonsin 2000. The quantity of stainless wire imports
fluctuated somewhat during the period, increasing from 27.3 thousand short tonsin 1996 to 29.9
thousand short tons in 1997 and then to 30.7 thousand short tonsin 1998. The quantity of
imports then declined by 19.4 percent, to 24.7 thousand short tons, in 1999. However, the single
largest increase in import quantity occurred between 1999 and 2000, when imports increased by
26.5 percent, from 24.8 thousand short tons to 31.3 thousand short tons.  The quantity of
stainless wire imports increased between interim 2000 and 2001, as import volumes grew from
16.0 thousand short tons to 16.5 thousand short tons.**

306. Asaratioto U.S. production, the import data that Chairman Koplan relied on showed a
similar trend. Theratio remained relatively stable (between 31 and 32 percent) during the first
three years of the period but then declined to 23.9 percent in 1999. Theratio of stainlesswire
imports to domestic production then increased by 5.5 percentage points, to 29.4 percent, in 2000.

34 US-Line Pipe, Pand Report, paras. 7.196 and 7.203.
35 | TC Report, pp. 256, 288-289, and 342.
3% | TC Report, p. 235.
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The ratio of imports to domestic production increased to its highest level during the period, 38
percent, in interim 2001, rising from 28.3 percent in interim 2000.%

307. Importsincreased on both an absolute and arelative basis, measured according to the like
product definition adopted by Commissioners Bragg and Devaney. On an absolute basis, imports
rose from 33,647 short tonsin 1996, to 34,701 short tonsin 1997, to 40,287 short tonsin 1998,
then fell to 33,141 short tonsin 1999, before increasing to 40,758 short tonsin 2000. Between
the interim periods, imports declined slightly, from 21,654 short tons in interim 2000, to 21,052
short tonsin interim 2001.%%®

308. Imports relative to domestic consumption, measured according to the like product
definition adopted by Commissioners Bragg and Daveney, also increased. Commissioner
Devaney noted that relative imports surged twice during the period of investigation, once
between 1996 and 1998, and then again from 1999 to interim 2001. The actual relative import
data are confidential **°

309. Imports of stainless steel wire on an absolute and relative basis, according to the like
product definition applied by Chairman Koplan, and by Commissioners Bragg and Devaney, are
shown in the chartsin Annex 1.

310. Theinjury, or threat of injury, to the domestic industry and causal link between increased
imports and that injury, or threat, are described elsewhere in this submission.

311. The EC and China specifically challenge the ITC’ s increased imports finding for stainless
steel wire.

ii. Arguments of the EC

312. The EC argues that the sharp increase in imports in 2000 merely corrected a sharp
decrease in importsin 1999. The EC characterizes the 2000 increase in imports as a“blip
development.” 3%

313. The EC overlooks the fact that two of the ITC Commissioners making affirmative
determinations found a threat of seriousinjury. Indoing so, they focused not only on the
increase in imports in 2000, but particularly on conditionsin interim 2001.>** Chairman Koplan
noted the rapid increase in relative import levelsin interim 2001, and the deterioration of the

337 Id.

3% |TC Report, pp. 280 and 343.

339 | TC Report, p. 343.

340 EC first written submission, paras. 369-372.

Asthe Appellate Body recognized in US—Lamb Meat (para. 137), because of the future-oriented
analysisinvolved in athreat determination, it is especially important to focus on more recent data.

341
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domestic industry’ s condition in interim 2001.*** Commissioner Bragg noted the increase in
absolute import levelsin 2000, and the fact that these dedined only slightly between interim
2000 and interim 2001.3* She focused on the deterioration of the domestic industry’ s condition
ininterim 2001.3* Commissioner Devaney, who found that the domestic industry was seriously
injured, noted that the quantity of importsincreased in 2000, and remained steady between the
interim periods.*® He also described the deterioration in the condition of the domestic industry
between interim 2000 and interim 2001.3*® Thus, the EC’s assertion that the ITC relied only on a
“blip development” in importsin 2000 is not borne out by the facts.

iii. Arguments of China

314. China's arguments regarding increased imports are based only on the data that was
considered by Chairman Koplan (who defined the like product as stainless steel wire); they do
not address the analysis of increased imports performed by the other two Commissioners who
made affirmative determinations with respect to stainless steel wire (who defined the like product
more broadly).>*’

315. Chinaacknowledges that imports of stainless steel wire increased during the period of
investigation and that there was a trend of increasing imports.**® Nonetheless, China argues the
upward trend in imports was “ smooth,” and that the ITC failed to explain the trend in imports.
As detailed above, the ITC Commissioners making afirmative determinations described the
import datain a detailed and straightforward fashion. They noted theincreases in imports,
especially over theinterim periods. China' s assertion that the ITC' s anaysis of the import trends
was deficient iswithout merit.

316. Chinaaso contends that the ITC failed to determine whether the increase in imports was
recent enough, sudden enough, sharp enough and significant enough.®* As explained above,
there are no absolute standards for how recent, sudden, sharp or significant an increase in imports
must be. Increases in imports must be analyzed in the context of their ability to cause or threaten
serious injury, and the three ITC Commissioners making affirmative determinations satisfied this
standard when they first focused on increased imports and subsequently found serious injury or
threat, and a causal link.

%2 |TC Report, pp. 256-259.

33 |TC Report, p. 280.

34 |TC Report, p. 288-289.

35 | TC Report, p. 343.

3% | TC Report, p. 344.

China first written submission, para. 295.
China first written submission, para. 300.
China first written submission, para. 302.
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317. Insum, the ITC Report contains an adequate, reasoned and reasonabl e explanation of
how the facts in the record support the ITC’ s determination that there were increased imports of
stainless steel wire.

D. The ITC’s Determinations of Serious Injury and Threat of Serious Injury Are
Consistent with Articles 2.1, 4.1, and 4.2 of the Safeguards Agreement

318. After determining that certain products were being imported in increased quantities, the
ITC evaluated the relevant factors bearing on the situation of the pertinent domestic industry
producing the like product. For eight of the ten products on which the United States imposed
safeguards measures, the ITC found the domestic industry to be seriously injured. For the
remaining two products, the ITC found the industry to be threatened with serious injury. The
ITC s determinations of seriousinjury and threat of serious injury reflect athorough and
objective evaluation of the evidence and fully comply with the requirements of Articles 2.1, 4.1,
and 4.2 of the Safeguards Agreement.

1. The Methodology that the ITC Used to Determine that the Pertinent
Industries Were Seriously Injured or Threatened with Serious Injury Is
Consistent with the Requirements of Articles 2.1, 4.1 and 4.2 of the
Safeguards Agreement

319. ThelTC sseriousinjury and threat of serious injury analyses were based largely on data
it obtained as aresult of questionnairesit circulated in the investigation, although it also relied on
other data it obtained during the course of the investigation. The ITC mailed producer
questionnaires to approximately 825 U.S. firmsit believed to produce one or more of the steel
products within the scope of the investigation. The ITC identified these firms based both on
information it received in prior steel products investigations and on other public data®* The
questionnaire i nstructionsinstructed producers to report data separately for each of 33 separately-
defined product categories.®*

320. ThelTC received questionnaire responses from 281 producers. The questionnaire
responses accounted for amajority, and often a considerable majority, of estimated production in
each of the industries for which the ITC made an affirmative serious injury or threat of serious
injury determination.®?

%0 |TC Report, p. OVERV IEW-2.

%1 See General Information, Instructions, and Definitions for Commission Questionnaires (US-32).

%2 Questionnaire responses accounted for virtually all estimated production of stainless steel wire, over 80
percent of estimated production of CCFRS, tin mill, and stainless steel rod, over 70 percent of the estimated
production of hot-rolled bar, rebar, and stainless steel bar, and over 60 percent of the estimated production of cold-
finished bar and certain welded pipe. Public data on overall production of FFTJ were not available. I TC Report, pp.
FLAT-4, LONG-4, TUBULAR-3, STAINLESS-5.
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321. Indetermining that the pertinent domestic industries were either seriously injured or
threatened with serious injury, the ITC relied on the domestic safeguards statute, which defines
“seriousinjury” identically to Article 4.1(a) of the Safeguards Agreement —i.e., as “asignificant
overall impairment in the position of the domestic industry.”

322. Article4.2(a) of the Safeguards Agreement identifies several relevant factors that
investigating authorities are to examine to ascertain whether there is serious injury: “the rate and
amount of the increase in imports of the product concerned in absolute and relative terms, the
share of the domestic market taken by increased imports, changesin the levels of sdes,
production, productivity, capacity utilization, profits and losses, and employment.” TheITC
evaluated each of these enumerated factors.®?

323. Whilethe factors expressly articulated in Article 4.2(a) are “ of an objective and
guantifiable nature,” the factors are not all quantifiable in the same manner. For example,
imports, sales, and production will be measured in units of output, employment will be measured
in numbers of workers, profits and losses will be measured in units of currency, and capacity
utilization and productivity are ratios.

324. Consequently, when conducting its analysis under Article 4.2(a), an investigating
authority cannot derive asingle injury “measure.” Indeed, thereis no requirement that it do so.
The evauation must be based on the factors as awhole*** Moreover, the authority may find
seriousinjury even if not every single factor it examines concerning the industry’s condition is
declining. Instead, “it isthe totdity of the trends, and their interaction, which must be taken into
account in aserious injury determination.”*> The “overall picture” of industry factors must
demonstrate significant overall impairment.®®

325. Inconductingits analysis of serious injury an authority may examine factors not expressly
referenced in Article 4.2(a). An authority can and should examine additional “factors of an
objective and quantifiable nature having abearing on the industry” that it has concluded are
relevant.®*" For severa industries, the ITC evauated additional factors it deemed to be relevant.
One such factor concerned whether producers had declared bankruptcy. While several
Complainants have questioned the relevancy of this factor,*® its significanceis clear. Those
firms that declare bankruptcy but remain in operation frequently restructure their operations as
part of the bankruptcy process. Consequently, bankruptcies can indicate declines in productive
facilities and employment levels. Additionally, that a corporation lacks sufficient liquid assetsto
pay its creditors, and consequently must seek protection, restructuring, or even liquidation from

33 No complainant has argued to the contrary.

%4 US -- Lamb Meat, AB Report, para. 144.

35 US -- Wheat Gluten, Panel Report, para. 8.85.

%6 Agrgentina -- Footwear, AB Report, para. 139.

7 US -- Wheat Gluten, AB Report, para. 55.

%8 See Chinafirst written submission, paras 320-21; Switzerland first written submission, para. 273.
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the U.S. bankruptcy courts, has obvious implications for the competitive viability of that
producer. A corporation will generally not make a bankruptcy filing unless its operations have
been significantly impaired. Similarly, an entire industry’ s viability may be in question when
several producers within that industry declare bankruptcy.

326. Only the EC hasraised an issue concerning the general methodology the ITC used in
anayzing seriousinjury and threat of serious injury.®* The EC complains tha the manner in
which the ITC reported data for the industries it examined focused only on adiscrete segment of
each industry.

327. The United States does not dispute the general proposition, explained at some length by
the EC, that Articles 4.1(a), 4.1(c), and 4.2(a) of the Safeguards Agreement require that an
authority’ s finding of serious injury pertain to the entire domestic industry. It acknowledges
jurisprudence that an investigating authority cannot discuss the Article 4.2(a) factors for only one
segment of the industry without explaining how the factor is significant for the industry as a
whole.**°

328. ThelTC' sandyssfocused on each industry as awhole consistent with U.S. law and this
jurisprudence. With one exception, the ITC did not engage in a segmented analysis for any of the
domestic industries it examined. For that industry, the ITC used its analysis of the various
segments to support its conclusions concerning serious injury to the industry as awhole®*

329. The EC does not dispute this, but its submission seeks to confuse the issue by providing
an extensive discussion of the Appellate Body’ s report in US — Hot-Rolled Steel.** There the
Appellate Body addressed the consistency with the Antidumping Agreement of a provision of
U.S. antidumping and countervailing duty law directing the ITC to focus primarily on merchant
market sdesin certain circumstances.®®

330. That particular provision of U.S. law is not applicable to safeguards investigations and
was never invoked by the ITC here. Indeed, the portions of the ITC report discussing serious
injury do not refer to “merchant market” or “ captive consumption” segments. Indeed, the data
provided concerning each industry’ s shipments, production, and market share were all computed
on the basis of the entire industry.

%9 The EC has also disputed, in the context of its argument on serious injury, the manner in which the ITC
discussed and presented confidential information in its report. See EC first written submission, paras. 380-88, 407-
21. These arguments are discussed in section Nbelow.

%0 Korea -- Dairy, Panel Report, para. 7.58.

%1 The one exception was the CCFRS industry, which contained several discrete product segments. For
several Article 4.2(a) factors, the I TC examined both industry-wide data and data pertaining to each product
segment. | TC Report, pp. 52-54.

%2 United States -- Anti-Dumping Measures on Certain Hot-Rolled Steel Products from Japan, Appellate
Body Report, WT/DS184/AB/R, adopted 23 August 2001, paras. 181-215 (“US -- Hot-Rolled Steel”).

363 EC first written submission, paras. 397-402.
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331. Thisisalso true of the datathe ITC used to anadyze the financial performance of the
various industries. The information concerning operating performance and profit margins
included in the ITC’ s report was intended to represent the performance of each industry as a
whole, not merely aparticular segment of that industry.

332. Itistruethat the data on operating income appearing in the ITC report were based on the
value of commercial sales. There were several reasons why the ITC used this measure. First, the
ITC obtained financial performance data principally through the questionnaires it issued. As
previoudy gated, 281 U.S. producers submitted responses to the questionnaires. Many of these
producers made products in several of the 33 different categories on which the questionnaire
requested data. By requesting that producers, for purposes of providing financial information,
limit their reporting to revenues actually received for commercid sales, and costs relating to
those sales, the ITC assured that the financial data it received would be computed on a basis that
was both consistent among different producers for each particular product on which it collected
data and consistent for a particular producer across several products it produced. In this manner,
the ITC assured that the financial data it received wasin fact “objective’ and consistent with U.S.
generally accepted accounting principles. By contrast, presenting financial data based on as
many as 281 different schemes for computing transfer vaues for internal transfers of product
could have seriously compromised the objectivity of the data reported.®**

333. Moreover, had the ITC instructed the producers to attempt to determine values for
internd transfers of product, theinstruction presumably would have required the producersto
construct transfer values on the basis of commercia sales values. Under such an instruction,
whatever information any of the reporting producers could have provided on transfer values
would have had no difference, or only minimal difference, from the data that were reported
concerning merchant sales vaues. Thisis particularly true for the numerous domestic industries
where internal transfers constituted a very small percentage of overdl production.®®

334. Thedatacollected by the ITC purported to provide, and did in fact provide, information
pertaining to the entire industry. Consequently, the ITC satisfied the obligation under Articles
4.1 and 4.2(a) of the Safeguards Agreement to render its analysis of seriousinjury or threat of
serious injury based on information pertaining to each domestic industry at issue.

%4 Although the ITC instructed domestic producers to report valuation data for their internal transfers, to
enable questionnaires to be completed fully and promptly, it did not specify use of a specific transfer valuation
terminology. Consequently, the shipment data pertaining to internal transfers provided inthe I TC report were not
necessarily computed on a uniform basis.

5 According to the EC’s own table, internal transfers accounted for less than 15 percent of total 2000
production for all but three of the domestic industries on which the ITC made affirmative injury determinations for
which datawere available. For four of the industries, the percentage of internal transfers was less than 5 percent.
See EC first written submission, Figure 30.



United States - Definitive Safeguard Measures First Written Submission of the United States
on Imports of Certain Steel Products October 4, 2002 - Page 91

2. The ITC Properly Evaluated the Criteria Set Forth in Article 4.2(a) of the
Safeguards Agreement in Concluding that Pertinent Industries Were
Seriously Injured or Threatened With Serious Injury

335. ThelTC explained in some detail why there was a significant overall impairment of the
state of each indudry that it concluded was seriously injured. These industries uniformly
reported poor financial performance. Numerous firms, and often the entire industry, showed
unprofitable operations. In several industries producers had gone bankrupt. For most of the
pertinent industries, there were also dedlines in cgpacity and production, with closuresin
productive facilities. Many also had declines in capacity utilization and employment.

336. Further details concerning the ITC' s serious injury findings concerning CCFRS, hot-
rolled bar, cold-finished bar, and rebar are provided in the sections below, in which we respond
to the Complainants' arguments concerning these findings. No complainant has made any
chdlengeto the ITC's determinations of serious injury to the industries producing tin mill, FFTJ,
stainless steel bar, or stainless steel rod. Consequently, Complainants have not satisfied their
burden of presenting aprima facie case of aviolation of section 4.2(a) with respect to the
findings concerning these industries.*®

337.  For both certain welded pipe and stainless steel wire -- the two industries on which it
found threat of serious injury -- the ITC provided adetailed, fact-based explanation why a
significant overall impairment in the state of the industry was clearly imminent. An explanation
of the ITC sfindings and responses to the Complai nants’ arguments concerning these findings
are provided below.

a CCFRS

338. Initsdiscussion of the CCFRS industry, the ITC acknowledged that not every single
factor it examined pertinent to the industry’s condition was in decline. As previously discussed,
there need not be a decline in each Article 4.2(a) factor for thereto be afinding of seriousinjury.
The ITC specifically found, however, that improvements in certain factors “do not offset the
significant declines exhibited by other indicia of the industry’ s condition with respect to the issue
of whether the industry is suffering seriousinjury.”*’ These declines, which are not disputed by
any party, include:

%6 Korea- Dairy, Panel Report, para. 7.24 (complainant must submit prima facie case of violation of the
Safeguards Agreement). See generally section A above.
%7 |TC Report, p. 55.
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a Significant idling of productive capacity — Several producers of CCFRS had shut
down operations during the period of investigation. For the industry as a whole, capacity
utilization declined from 91.0 percent in 1996 to 85.1 percent in 2000.%%®

b. Sharp deterioration in financial performance — Operating performance of the
CCFRS industry declined sharply after 1997, and the industry experienced operating
lossesin 1999, 2000, and interim 2001. Ten producers, a group which included
integrated producers, specialty producers, and minimills, went bankrupt.>*

C. Significant unemployment — The number of production workers, which remained
stable during the beginning of the period of investigation, declined significantly
thereafter.®”

339. ThelTC specifically discussed the factors that Complainants Chinaand New Zedand
clamthat it did not properly examine: capacity, production and productivity.

340. ThelTC acknowledged that productive capacity increased by 15.9 percent for the
domestic CCFRS industry from 1996 to 2000, although capacity fell 0.8 percent between interim
2000 and interim 2001. It dso observed that production increased by 8.4 percent from 1996 to
2000.%™

341. ThelTC report provided severd reasons why the increases in production and capacity
were consistent with afinding of seriousinjury. First, the ITC explained that increases from
1996 to 2000 occurred at a time when apparent domestic consumption of CCFRS was
increasing.®> One would normally expect production and capacity to increase in a growing
market. Indeed, the increase in production from 1996 to 2000 was only incrementally greater
than the increase in U.S. apparent consumption of CCFRS during the same period.*”

342. Second, the ITC emphasized that the increased capacity was not being utilized. Instead,
capacity utilization for the domestic CCFRS industry had declined steadily from 1996, when it
was 91.0 percent, to 2000 when it was 85.1 percent. Capacity utilization fell sharply, by 9.8
percentage points, between interim 2000 and interim 2001. The I TC emphasized that declinesin
capacity utilization were gpparent in each of the particular product categories within the industry,
aswell asin theindustry as awhole.®

%8 | TC Report, p. 51.
%9 | TC Report, pp. 51, 53.
S0 | TC Report, pp. 54-55.
81 |TC Report, p. 52.
72 |TC Report, p. 52.
% |TC Report, p. 52.
" |TC Report, pp. 51-52.
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343. Third, the overall picturein the industry was not one of steady expansion. AsthelTC
found, ten U.S. producers of certain carbon flat-rolled steel declared bankruptcy during the
period of itsinvestigation and several shut down and ceased production altogether.®”

344. Inlight of this, the ITC thoroughly explained why the positive trendswith respect to
capacity and production did not outweigh other negative trends concerning idling productive
resources in the industry. Moreover, Article 4.2(a) does not expressly mention changes in
capacity as afactor that an investigating authority must consider in evauating whether thereis
seriousinjury. Instead, it references changesin “capacity utilization.” As previously stated, the
I TC emphasized that while the domestic industry’s capacity increased commensuratey with
changesin U.S. demand over the period of investigation, its capacity utilization did not keep
pace, and in fact declined.

345. ThelTC also acknowledged that productivity in the CCFRS industry increased from 1996
to 2000. The ITC considered the effect of thisincrease on employment levelsin the industry and
concluded that the increase in productivity “may have offset to some degree the declinesin
employment.”3"

346. Thus, contrary to the arguments of Chinaand New Zealand, it is clear that the ITC
considered the increase in productivity but concluded that it did not outweigh or entirdy explain
the declines in employment. Indeed, the annual trends in productivity do not correlate with the
trends in employment. Productivity for the CCFRS industry increased during every full year
during the period of invegtigation. Thisincluded years in which employment was relatively
stable as well as those in which it declined.*”

347. Moreover, increased productivity could only explain declining employment at a particular
facility where production continues on an ongoing basis. (In other words, more efficient use of
productive resources at a particular productive facility could result in less need for employees at
that facility.) It cannot explain declines in employment attributable to production facilities
shutting down operations. The decline in employment for the CCFRS industry, however,
occurred at atime when severd productive facilities closed entirely. Thus, there were losses of
employment at facilities where productivity essentially declined to zero.

348. Increasesin productivity also cannot explain the financial results of the CCFRS industry.
Increased productivity would generally be expected to lead to improved financial resultsas a
particular producer can make more output with the same amount of labor. However, trendsin
financia performance did not track productivity. Ingead, thefinancial results of the CCFRS

8 |TC Report, p. 51.

% | TC Report, p. 55 n.219.

ST 1TC Memorandum INV-Y -209, Table FLAT-ALT7 (US-33). Moreover, both productivity and
employment were lower in interim 2001 than in interim 2000. Id.



United States - Definitive Safeguard Measures First Written Submission of the United States
on Imports of Certain Steel Products October 4, 2002 - Page 94

industry declined sharply after 1997, and the industry recorded overall operating lossesin 1999,
2000, and interim 2001.%

349. Consequently, the ITC both acknowledged the increases in capacity, production, and
productivity in the CCFRS industry and examined the implications of the increases. The ITC
fulfilled its obligation under Articles 2.1 and 4.2(a) by concluding that these isolated increases
did not detract from its finding of seriousinjury in light of all pertinent factors having a bearing
on the state of the industry.

350. New Zealand additionally claims that the ITC's andys s was insufficient because it
“failed to investigate the extent to which the negative effects they perceived to be affecting the
domestic industry differed as between integrated producers and more modern efficient
minimills.”*”® This claim must fail.

351. Under both Articles 2.1 and Article 4.2(a), an investigating authority must determine
whether “adomestic industry” is experiencing seriousinjury or is threatened with seriousinjury.
Nothing in these provisions require an authority further to determine that each discrete segment
that may exist within a particular industry is seriously injured. Having determined that the
pertinent domestic industry was the one producing CCFRS, the ITC’ s obligation wasto assess
serious injury on an industry-wide basis. Thisis precisely what it did.

352. Evenif asectoral analysis of the CCFRS were required -- which it isnot -- the ITC
engaged in such an andysisaswell. The anaysis, however, was conducted on the basis that the
ITC found would be the most analytically useful -- on the basis of the pertinent product
categories (i.e, dab, plate, hot-rolled, cold-rolled, and galvanized) on which the producers and
importers were requested to provide data. The I TC found that its conclusions concerning declines
in capacity utilization and financial performance were applicable for each product category as
well as for the industry as awhole.®*

353. Inany event, theimpact of minimills was pertinent, if at all, to the issue of causation
rather than to the issue of whether the entire CCFRS industry — in which minimills were
responsible for amuch smaller share of production than were integrated producers® —was
incurring serious injury. Asexplained in section E below, in itsanalysis of causaion the ITC
fully examined the effects of the minimill industry, both in terms of the effect of increased

%8 |TC Report, p. 53.

87 New Zealand first written submission, para. 4.107.

%0 | TC Report, pp. 52-54.

%1 Minimills only accounted for approximately one-third of total CCFRS production in the United States.
See Schagrin Associates Prehearing Brief at I-1 (public version, Sept. 12, 2001) (US-34).
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capacity over the period of investigation (which was largely a function of minimills) and interms
of minimills cost advantages over domestic producers.®?

b. Hot-Rolled Bar

354. Indetermining that the hot-rolled bar industry was seriously injured, the ITC cited awide
variety of data indicating that the industry was in a significantly impaired condition. These
included:

a Declinesin production, shipments, and capacity that had occurred in the industry
since 1998. Sales quantities and revenues declined every year after 1997.3 Additionaly,
the industry’ s market share declined by 6.5 percentage points from its peak in 1997 to
2000.%

b. That three U.S. producers declared bankruptcy and shut down production in early
2001, idling productive facilities?**

C. That the industry had sharply declining financial performance since 1998, and
incurred overall operating losses in 2000 and interim 2001.%¢

d. That there were declines in employment during the latter portion of the period of
investigation.®®’
e That capital expenditures and research and development expenditures declined

throughout the period of investigation.*®

355.  China, ignoring both these pervasive declines and the reasoning the ITC used to support
its serious injury conclusion, instead chooses to direct a number of scattered criticisms
concerning the ITC sanalysis. China s criticisms, in addition to being factually incorrect, do not
demonstrate that the United States failed to comply with its obligations under Articles 2.1 and
4.2(a).

356. Chinacriticizesthe ITC sanalysisof production and shipments. China emphasizes that
production and shipments for the hot-rolled bar industry were each higher in 2000 than they were
in 1996. But these comparisons -- which the ITC fully acknowledged -- cannot be dispositive.

%2 See ITC Report, pp. 63-65.
%3 | TC Report, pp. 92-93.

%4 |TC Report, p. 94.

%5 | TC Report, p. 92.

%6 | TC Report, p. 94.

%7 | TC Report, p. 94.

38 | TC Report, p. 94.
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Article 4.2 does not permit an investigating authority to rely exclusively on an endpoint to
endpoint analysisin ng serious injury, contrary to China' s apparent belief .3

357. Thus, the ITC did not stop with an endpoint-to-endpoint analysis. It also examined trends
within the period of investigation. This examination demonstrated that production, shipments,
and sales quantities and revenues pervasively declined over the latter portion of the period of
investigation. Moreover, shipments and sales quantities declined, and production increased only
minimally from 1999 to 2000, when U.S. apparent consumption of hot-rolled bar increased.*®
Consequently, this was not a situation where the rate of increase merely slowed during the period
of investigation, as China appearsto posit. The ITC'sthorough examination and explanation of
trends within its period of investigation further indicates that the declines in output-related
indicators were not merely functions of changesin U.S. apparent consumption.

358. Thedeclinesin production, shipments, and sales during the latter portion of the period of
investigation were significant for two other reasons. First, they were the most recent data
available and clearly probative of current impairment in the position of the domestic industry.
Second, they were coincident with other negative trends on which the ITC relied -- namely, the
industry’ s deteriorating operating performance. The industry experienced operating lossesin
both 2000 and interim 2001, in contrast to its profitability from 1996 to 1999.%

359. Chinanext criticizesthe ITC' s reliance on bankruptcies and plant closures. We explained
above why bankruptcies within an industry are highly probative to an examination of serious
injury. China contends that the ITC’ s finding that hot-rolled producers had gone bankrupt “is not
supported by all the rdevant and sufficient data.”*** The basis for China s objection is unclear.
Bankruptcies of U.S. firms are a matter of public record. The public ITC report identifies four
hot-rolled bar producers that declared bankruptcy: Republic Technologies International (RTI),
GS Industries, CSC Ltd., and Quditech Steel. The report aso indicates that each of the firms
other than RTI had shut down all or a portion of their production operationsin 2001.3* China
does not and cannot challenge the accuracy of this data.

360. Chinafinally criticizes the fact that the ITC relied on al the datain its record in making
findings concerning capacity and employment in the hot-rolled bar industry. Asthe ITC stated in
its report, because not al the bankrupt hot-rolled bar producers responded to its questionnaire,
the ITC referred to public data concerning these firmsin its analysis of capacity and employment
trends for the hot-rolled bar industry.

%9 See Argentina — Footwear, AB Report, para. 129.
%0 | TC Report, pp. 92-93.

%1 |TC Report, p. 94.

%92 China first written submission, para. 320.

%3 |TC Report, Table OVERV |[EW-11.
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361. Chinaappearsto believe that the ITC could only use information it obtained from the
guestionnaire responses it received in its analysis of serious injury. China cites no provision of
the Safeguards Agreement as imposing such arequirement. None exists; the Safeguards
Agreement does not even mention questionnaires. To the contrary, Article 3.1 of the Safeguards
Agreement requires investigating authorities to provide “public hearings or other appropriate
means in which importers, exporters, and other interested parties could present evidence and
their views. . .” Presumably Article 3.1 would not require investigating authorities to permit
interested parties to submit evidence pertinent to the investigation if the investigating authorities
could not consider such evidence once it were submitted.

362. Interested parties that supported the imposition of safeguards remedies for hot-rolled bar
presented information concerning certain hot-rolled bar producers that did not respond to the
ITC squestionnaire. Thisincluded the capacity of certain firms that had ceased operations, and
the number of employees affected by each shutdown. Parties that opposed the imposition of
remedies had the opportunity to challenge the accuracy or reliability of this data.** None did
beforethe ITC, and China does not do so before the Panel. ThelTC found the data to bereliable
and probative. Consequently, it acted in a manner fully consistent with the Safeguards Agreement
by relying on all data in itsrecord concerning the hot-rolled bar industry.

363. Thereisconsequently no basis for China's assertion that “the USITC did not fully address
the nature and complexity of the data.”*** To the contrary, the ITC’ s report fully explains both
the nature of the datathe ITC used in analyzing serious injury to the hot-rolled bar industry and
why that data supported its conclusion of seriousinjury. That conclusion satisfies the obligations
of Articles 2.1 and 4.2(a) of the Safeguards Agreement.

C. Cold-Finished Bar

364. Infinding that the cold-finished bar industry was seriously injured, the ITC identified the
industry’ s poor financial performance and loss of market share as particularly pertinent. Industry
operating income increased from 1996 to 1997 and the operating margin increased from 3.9
percent to 6.5 percent. The operating income and margin in 1998 were close to 1997 levels.
Thereafter, operating income was significantly lower, and the operating margin was only 1.2
percent in 1999, 2.8 percent in 2000, and negative in interim 2001. No firms reported operating

%% They also could have submitted any public data of which they were aware pertaining to hot-rolled bar
producers that did not respond to the ITC's questionnaire.

%5 China first written submission, para. 325. China criticizes the ITC report in several instances because it
has not “responded. . . to the interpretations of that databy China.” E.g., China first written submission, para. 309.
China appears to imply that it provided interpretations of the data to the ITC in theinvestigation to which the ITC
did not respond. Thisis not correct. We also observe that Article 3.1 merely directs authorities to provide “findings
and reasoned conclusions on all pertinent issues of fact and law;” it does not further require authorities to respond
directly to all argumentsthat are in fact raised by parties to the investigation. W e nevertheless demonstrate in this
and the following sections that the | TC report contains sufficient reasoning to respond to the criticisms China is now
articulating to the Panel.
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lossesin 1996, 1997, and 1998, but three did in 1999, four did in 2000, three did in interim 2000,
and nine did in interim 2001. Theindustry’s market share dropped by 4.5 percentage points from
1996 to 2000. Itssales revenues declined each year after 1998, and were lower in 2000 than in
1996. The ITC aso cited declinesin the industry’ s capacity, shipments, and production during
the last three full years of its period of investigation, and its low levels of capacity utilization.>*

365. Chinacriticizesthe TC s analysis on the same basis that it attacked the analysis of hot-
rolled bar; namely, that certain output-related factors increased from 1996 to 2000. Thisfact,
however, was expressly acknowledged by the ITC, as the excerpt of the ITC report quoted in
paragraph 327 of China’sfirst written submission confirms. As discussed above, analysis of
serious injury is not merely aquestion of endpoint-to-endpoint comparisons.

366. China hypothesizes that “[t]he recent declinein factors had to be evaluated with
consideration for the unusual increase that had taken place just before.”**” China does not
explain what was “unusual” about the increases in shipments and production that the ITC
acknowledged occurred between 1996 and 1998. In fact, these increases merely followed
increases in domestic consumption. Apparent consumption also increased from 1999 to 2000,
yet the domestic industry’ s shipments and production declined during this period.*® ThelTC
appropriately concluded that, although the U.S. cold-finished bar industry was ableto increase its
output to reflect changes in apparent consumption at the beginning of the period of investigation,
it was not able to do so at the conclusion of the period.

367. Chinaaso posits that “the recent decline in some factors is only demonstrating that
factors are stabilizing.”** Y et, as discussed above, the cold-finished bar industry’s financial
condition was not “stabilizing” at the conclusion of the period of investigation. Instead, financial
indicators declined sharply after 1998. The deterioration of the industry’ s financial performance,
which the ITC explained was “[t]he most pertinent indicator of the industry’s condition,”*® is
simply ignored by China.

368. Consequently, the ITC objectively examined all pertinent factors and provided a reasoned
explanation for its conclusion that the cold-finished bar industry was seriously injured. The
United States therefore satisfied its obligations under Articles 2.1 and 4.2(a) of the Safeguards
Agreement.

d. Rebar

3% |TC Report, pp. 102-04.

397 China first written submission, para. 329.
3% | TC Report, pp. 102-05.

3% China first written submission, para. 329.
40 | TC Report, p. 104.
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369. Infinding that the rebar industry was seriously injured, the ITC emphasized the industry’s
poor financial performance during the latter portion of the period of investigation. Itsfinancial
condition deteriorated sharply between 1999, when it had an operating margin of 5.0 percent, and
2000, when it had a operating margin of negative 1.6 percent. One producer declared bankruptcy
in 2001. Additionally, the domestic industry’s capital expenditures declined during each year of
the period of investigation, and the 2000 expenditures were less than haf the 1996 level. The
domestic industry’ s market share was considerably lower in 2000, when it was 79.4 percent, than
it wasin 1996, when it was 89.4 percent.**

370. Chinacomplainsthat several of the factors analyzed by the ITC were positive, and that
“the USITC had the obligation to explain how the negative factors outweighed the positive
factors and why the overall situation of the industry was nevertheless severely impaired.”*%* Y et
thisis precisely what the ITC did. Initsopinion, it acknowledged that “several indicators
pertaining to the rebar industry, such as capacity, production, and employment, increased during
the period examined.” It found, however, that theseincreases reflected strong increasesin U.S.
apparent consumption.*® Indeed, apparent consumption increased during each year of the period
of investigation, and was 48.1 percent higher in 2000 than it wasin 1996. Apparent consumption
also was higher in interim 2001 than in interim 2000.**

371. U.S. producers shipments did not increase commensurately with apparent consumption,
however, notwithstanding increases in the domestic industry’ s productive capacity.
Consequently, as the ITC emphasized, the domestic industry lost substantial market share during
the period of investigation. By 2000, the market share of the imports had increased to 20.6
percent, which was nearly double the 10.6 import market share in 1996.“> Contrary to China's
assertions, by 2000 import market share was not “low” in either an absolute or relative sense.
Relying on this consideration was clearly consistent with Article 4.2(a), which specificdly
references “the rate and amount of the increase in imports of the products concerned in absolute
and rdaiveterms” asa pertinent factor in evaluating serious injury.

372. ThelTC further explained that it was highly pertinent that the domestic rebar industry had
sharply deteriorating financial performance during the latter portion of the period of

investigation, notwithstanding itsincreases in output. China hypothesizesthat “it may well be
that the losses incurred by the industry towards the end of the POI are just part of acycle.”*® Yet
there was no evidence in the record for finding that the domestic industry’ s financial performance
was areflection of abusiness cycle. The record did not show an industry with cyclical paterns --
it showed one that had continued and sustained increases in demand for its product throughout

4l | TC Report, pp. 110-11.

492 China first written submission, para. 335.
4% |TC Report, p. 111.

4% |TC Report, p. 112.

4% | TC Report, p. 110.

4% China first written submission, para. 334.
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the period of investigation. Rebar producers’ inability to operate profitably during a time of
record demand was a cl ear indication of serious injury.

373. Again, the I TC objectively considered dl the pertinent data and provided a reasoned
basisin finding tha the rebar industry was seriously injured. That finding is consistent with
Articles 2.1 and 4.2(a) of the Safeguards Agreement.

e Certain Welded Pipe

374. ThelTC' sdetermination on certain welded pipe was based on threat of serious injury.
While the ITC found that the industry producing certain welded pipe was not seriously injured, it
characterized its overall condition as “weak.”*®" It concluded that serious injury appeared
imminent on the basis of the following considerations:

a Production had declined since 1998 despite generdly stable U.S. apparent
consumption. Production was lower in 2000 than in any prior year of the period of
investigation except 1996. It was also lower in interim 2001 than in interim 2000.
Domestic producers U.S. shipments declined in 2000 and in interim 2001.*® Two
production facilities closed in 2000 and 2001.**

b. Capacity utilization fell sharply in 1999 and 2000, and in 2000 was at its |owest
level of any full year in the period of investigation. Capacity utilization was lower in
interim 2001 than in interim 2000.4°

C. After fluctuating during the first four years of the period of investigation, U.S.
producers’ market share fell sharply in 2000, and declined further in interim 2001.**

d. Domestic producers operating income was at its lowest full-year level in 2000.
The industry’ s operating margin fell sharply in 2000, and was lower in interim 2001 than
in interim 2000. The number of producers reporting operating losses increased from five
of 32 firmsin 1998, to 12 of 32 firmsin 1999 and 2000, and 11 of 32 firmsininterim
2000 and interim 2001.%*

e Employment in theindustry fell in 1999 and 2000, and was close to the lowest
level of the period of investigation in 2000. Wages showed similar trends. Interim 2001

47 | TC Report, p. 159.
4% | TC Report, p. 160.
4% | TC Report, p. 161.
40 | TC Report, p. 160.
4“1 |TC Report, p. 161.
42 |TC Report, p. 161, Table TUBULAR-18.
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employment levels were above those of 2000, but wages and the number of hours worked
were not.*

375. Inchalengingthe ITC sanalysisof Article 4.2(a) factors for the industry producing
certain welded pipe, China and Switzerland do not address the totality of the analysis. Instead,
they focus on isolated findings of the ITC with which they disagree. As demonstrated below,
these arguments are without merit and the ITC objectively examined dl relevant data and fully
explained the bassfor its conclusions concerning the situation of the industry.

376. Chinacontendsthat the ITC did not adequately consider that demand for certain large
diameter pipe products manufactured by the domestic industry producing certain welded pipe
was likely to increase. Thisisnot correct. The ITC acknowledged in its report that there had
been a recent increasein demand for large diameter line pipe and that continued growth in this
market segment was likely.**

377. ThelTC provided two reasons why this fact did not detract from its conclusion of threat
of seriousinjury. It first observed that large diameter line pipe accounted for only 20 to 30
percent of the entire industry producing certain welded pipe.**®

378. While Chinaargues that this factor is “very important,”**° the ITC was justified in
concluding that it should not have been dispositive. The ITC was analyzing seriousinjury on the
basis of theindustry asawhole.*” In making an andysis for 100 percent of the industry, the ITC
was not compelled to conclude that increased demand in 20 percent of the industry outwe ghed
the remaining 80 percent facing different conditions of competition.

379. Thisrelates to the second reason that the ITC did not find the increase in demand for
large diameter line pipe to be dispositive. Asthe ITC noted, demand for this product had already
begun to increase. Consequently, whether the increase in demand for large diameter line pipe
would affect demand in the entire industry would be apparent in the data collected in the ITC
investigation.

380. However, overall demand for certain welded pipe had not increased appreciably during
the latter portion of the period of investigation. Instead, asthe ITC observed, it had remained

43 |TC Report, p. 161.

44 |TC Report, p. 166.

45 |1 TC Report, p. 166.

48 China first written submission, para. 342.

As previously stated, there was consequently no obligation for the ITC to engage in any sectoral
analysis. Certainly there was no obligation on the ITC to engage in a separate analysis of very minor segments of the
industry, such as the precision tube segment identified by Switzerland. See Switzerland first written submission,
para. 268.

417
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generally stable since 1998.4® Apparent U.S. consumption of certain welded pipe had dedined
0.4 percent from 1998 to 1999, increased 0.8 percent from 1999 to 2000, and was 0.2 percent
higher in interim 2001 than in interim 2000.°

381. Consequently, although theincreases in demand for large diameter line pipe observed at
the conclusion of the period of investigation had been sufficient to stabilize overall U.S. demand
for certain welded pipe, it had not been sufficient to prevent the declines in shipments,
production, and capacity utilization observed during these periods. Insofar asthe ITC concluded
that demand conditions for the imminent future would be the same as those observed during the
latter portion of the period of investigation, it was justified in finding that the unfavorable trends
in output-related factors for the entire industry producing certain welded pipe it had observed
during these periods would continue.

382. Switzerland also challenges the ITC' sfindings of threat of seriousinjury pertaining to the
industry producing certain welded pipe. However, in requesting establishment of a Panel,
Switzerland did not include a claim that the U.S. findings of serious injury or threat of serious
injury was inconsistent with Articles 2.1 and 4.2 of the Safeguards Agreement.*® Thus, this
claim is outside the Panel’ s terms of reference, and there is no basis for the Panel to addressiit.
However, if the Panel decidesto address thisissue, it should find that the Complainant has failed
to meet its burden of proof.

383. Switzerland criticizes the ITC' s determination on the basis that certain factors, such as
employment and U.S. shipment quantity, were higher in 2000 than in 1996, and that the
operating income of the industry producing certain welded tubular products remained positive.
This argument overlooks that the ITC s determination was based on threat of seriousinjury rather
than seriousinjury. The ITC acknowledged that the industry’' s condition was not at the level of
seriousinjury.

384. Instead, the ITC found that the industry’ s condition would imminently deteriorate to the
level of seriousinjury. In so doing, the ITC put particular enphasis on declines since 1998 in
many factors -- in particular production, shipments, capacity utilization, financial performance,
and employment. Thisisfully consistent with the statement of the Appellate Body that, for
purposes of the Safeguards Agreement, “ data relating to the most recent past will provide
competent authorities with an essential, and, usually, the most reliable, basis for a determination
of athreat of seriousinjury.”**

48 | TC Report, p. 158.

419 | TC Report, table TUBULAR-C-4.

420 switzerland’s challenges under Article 4.2 concerned only increased imports, parallelism, and causal
link. WT/DS253/5, paras. 2, 4, 5.

42l US — Lamb Meat, AB Report, para. 137.
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385. The Appdlate Body has also instructed that “competent authorities cannot rely
exclusively on data from the most recent past, but must assess that data in the context of the data
for the entire investigative period.”*? Consistent with thisingruction, the ITC did not rely solely
on the fact that important indicators of industry performance had declined during the latter
portion of the period of investigation. Instead, it enphasized that in 2000 severd of these
indicators were at their lowest full-year level during the period of investigation (i.e., capacity
utilization, market share, operating income), or were only marginally higher than the period lows
(i.e., production, employment).*? The ITC thus fully explained why the declines it observed
during the latter portions of the period of investigation demonstrated an imminent threat of
seriousinjury.

386. Finaly, Switzerland appearsto criticize the ITC for failing to consider in its analysis of
threat of serious injury whether “the relevant US domestic industry actually faled to adapt to the
adjustment process of the steel industry world wide.” While Switzerland does not identify the
nature of the “adjustment process” it believes the U.S. industry should have followed, its
argument may relate to the nature of investment policies followed and capecity expansion
undertaken by the domestic industry producing certain welded pipe.**

387. ThelTCdid explaninitsreport that growth in capacity largely tracked increasesin U.S.
apparent consumption of certain welded pipe from 1996 to 2000.*®> This discussion appears
pertinent to the inquiry contemplated under Article4.2(a) of the Agreement with respect to
“relevant factors of an objective and quantifiable nature having a bearing on the situation of [the
domestic] industry.”

388. Switzerland does not explain why a more generalized discussion of “the adjustment
process of the steel industry worldwide” is required under Article 4.2(a). Thistopic clearly does
not pertain to any factor expressly listed under Article 4.2(a). Nor is the topic even anaogous to
any factor listed under Article 4.2(a). The focusin that provision is on objective, empirical
factors “having a bearing on the situation” of the pertinent domestic industry. These factors
describe or indicate the state of the industry, as opposed to considerations not subject to
quantification that may have an effect on the domestic industry. By contrast, an analysis of the
effects of worldwide conditions of competition would appear more properly to reate to the
evaluation of the causal link between increased imports and serious injury required under Article
4.2(b).** The|ITC' s consideration of dl the factors expressly listed in Article 4.2(a), together

42 S — Lamb Meat, AB Report, para. 138.

423 |TC Report, pp. 160-61.

424 See Switzerland first written submission, paras. 269-71.

4% | TC Report, p. 160.

46 Cf. Canada -- Countervailing Duties on Grain Corn from the United States, Panel Report,
BISD39S/411, adopted 26 M arch 1992, para. 5.2.9 (finding, in dispute under Tokyo Round Subsidies Agreement,
that effects on domestic industry of worldwide market conditions pertinent to issue of causal link). Indeed, the ITC's
analysisof causal link for the industry producing certain welded pipe specifically discussed capacity trends in the

(continued...)
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with several other empirical factors relevant to evauation of the condition of the domestic
industry producing certain welded tubular pipe, fully satisfies the requirements of that provision.

f. Stainless Steel Wire

389. Asdiscussed in section H below, the determinations of the three ITC Commissioners
(Koplan, Bragg, and Devaney) that cast affirmative votes on domestic industries including
stainless steel wire constitute the determination of the United States with respect to that product.

390. Chairman Koplan made an affirmative determination of threat of seriousinjury based on
a domestic industry producing stainless steel wire. He emphasized pervasive declines in many
industry indicators between interim 2000 and interim 2001. Theseincluded shipments,
production, market share, productivity, employment, wages and financial performance.
Shipments and production fell at arate far exceeding the decline in apparent consumption
between interim 2000 and interim 2001. Several of the other factors were already at low levels or
well below period peaks before they declined in interim 2001. For example, operating income,
which declined rapidly between interim 2000 and interim 2001, was previously at “low” levels
from 1996 to 2000. Employment indicia had declined throughout the entire period of
investigation. Capital expenditures had declined sharply since 1998.*" Commissioner Bragg
based her determination on a domestic industry producing both stainless steel wire and stainless
steel wirerope. She likewise cited pervasive dedinesin industry performance from interim 2000
to interim 2001.*® Commissioner Devaney aso found that the pertinent domestic industry
produced both stainless steel wire and stainless steel wirerope. Hefound thisindustry to be
seriously injured, citing inadequate profitability and declines in market share, employment, and
capital expenditures.*®

391. China sargument that thereis“alack of reasoned and adequate explanation” in the
opinion of the affirmative-voting Commissionersis basdess.** Each of the affirmative-voting
Commissioners provided alengthy analysis of the Article 4.2(a) factors, and explained how these
factors supported their affirmative conclusions.**

4% (. continued)

United States and worldwide. See ITC Report at 164-65. Thisissue is discussed in more detail below inthe
discussion of causation.

427 | TC Report, pp. 256-57.

428 | TC Report, pp. 288-89.

4% | TC Report, pp. 344-45. China, the sole Complainant to challenge the ITC's serious injury findings
with respect to stainless steel wire, does not meaningfully address the rationale of Commissioner Devaney, and thus
fails to make aprima facie case with respect to his serious injury finding.

40 China first written submission, para. 346.

4L Chinainquires whether the affirmative voting Commissioners “rebutted the interpretations and
conclusions of the three commissioners that voted in the negative.” Chinafirst written submission, para. 346.
However, the determinations of those Commissionerswho voted in the negative with respect to stainless steel wire
were determined by the President not to be the determination of the ITC. WTO M embers are entitled to establish

(continued...)
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392. China s additional argument, that affirmative threat determinations were not warranted in
light of “slight” declines in indicators during the later portion of the period of investigation and
the condition of the industry was “overall positive,” mischaracterizes and fails to address or
acknowledge the findings that Commissioners Koplan and Bragg actually made. Neither
Commissioner found the current condition of the industry to be “overall positive.” Chairman
Koplan emphasized the low operating margins of the industry.**> Commissi oner Bragg
characterized industry performance as “not strong.”*** Both Commissioners noted significant
declines between the interim periods in production, capacity utilization, market share, and
employment.***

393. Consequently, both Commissioners Koplan and Bragg evaluated the declines in industry
indicators during interim 2001 in the context of theindustry’s lackluster performance overdl
during the period of investigation as awhole. Asaconsequence, both their analyses and
explanations of threat of serious injury with respect to domestic industries producing stainless
steel wire satisfy the requirements of Articles 2.1 and 4.2(a).

E. The ITC’s Causation Analysis Was in Accordance with the Requirements of the
Safeguards Agreement

394. ThelTC'scausation andysis was fully in accordance with Articles 2.1 and 4.2 of the
Safeguards Agreement. For each of theten products for which it found that increased imports
had caused or threatened to cause serious injury to the industry, the ITC thoroughly and
objectively analyzed the record evidence and then established unambiguously that there was a
“genuine and substantial” causal link between increased imports and serious injury. In addition,
for all ten products, the ITC ensured that the injury caused by other factors was not attributed to
increased imports, and provided a detailed analysis to support this finding. By doing so, the ITC
satisfied its obligation to separate and distinguish the effects of imports from the effects of other
injury factors.

395.  Accordingly, the arguments made by Complainants to the contrary have no merit and
should be rejected by the Panel.  We discuss these issuesin detail below.

1. The Causation Requirements of the Safeguards Agreement

a Articles 2.1 and 4.2 of the Safeguards Agreement

4L (...continued)
their own decision-making processes for reaching determinations in applying safeguard measures. US -- Line Pipe,
AB Report, para. 158. In particular, there is nothing in the Safeguards Agreement requiring competent authoritiesin
their report to respond to the views of persons or entities who may participate in the investigation, but are not part of
the authority that has made the serious injury determination.

42 |TC Report, p. 257.

4% |TC Report, p. 288.

44 | TC Report, pp. 256-57, 288-89.
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396. Articles2.1 and 4.2 of the Safeguards Agreement contain the basic requirements that are
applicable when the competent authority of a Member analyzes whether there is a“genuine and
substantid” causa link between increased imports and the serious injury, or threat thereof, that is
suffered by an industry.*®

397. Article2.1 of the Safeguards A greement provides that aMember may only apply a
safeguard remedy on an imported artide if “such product is being imported into its territory in
such increased quantities, absolute or relative to domestic production, and under such conditions
asto cause or threaten to cause serious injury to the domestic industry that produces like or
directly competitive products.”

398. Article4.2(b) setsforth the generd analytical parameters that are applicable to a
competent authority’s causation analysis in a safeguards proceeding. Article 4.2(b) first
providesthat a Member may not find that increased imports have caused or are threatening to
cause serious injury to an industry unlessits “investigation demonstrates, on the basis of
objective evidence, the existence of the causal link between increased imports of the product
concerned and serious injury or threat thereof.” Article 4.2(b) aso cautions that, when “factors
other than increased imports are causing injury to the domestic industry at the same time, such
injury shall not be attributed to increased imports.”

399. Article4.2(a) of the Safeguards Agreement provides a more specific discussion of the
causation analysis that is expected under Articles2.1 and 4.2. In particular, Article 4.2(a) states
that, when determining “whether increased imports have caused or are threatening to cause
seriousinjury to adomestic industry,” a competent authority shall evaluate “all relevant factors
of an objective and quantifiable nature having a bearing on the situation of that industry,”
including:

. the rate and amount of the increase in imports of the product concerned in
absolute and relative terms;

. the share of the domestic market taken by increased imports; and

. changesin the level of saes, production, productivity, capacity utilization, profits
and losses, and employment.**

400. The Safeguards Agreement contains no other provisions directly identifying or explaining
the nature of the causation analysis that must be conducted by a competent authority before
imposing a safeguards measure.

4% See US - Wheat Gluten, AB Report, para. 69; US - Lamb, AB Report, para. 179.
4% safeguards Agreement, Article 4.2(a).
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b. The Appellate Body’ s Description of the Causation Requirements of the
Safeguards Agreement

401. The Appellate Body has described the basic requirements applicableto a causation
analysis under the Safeguards Agreement on several occasions.**” Asagenera matter, the
Appellate Body has stated that Article 4.2(b) of the Safeguards Agreement contains “two distinct
legal requirements’ that must be satisfied for a safeguard action to comply with the
Agreement.”®® Firgt, asindicated in the first sentence of Article 4.2(b), the authority must
demonstrate the “* existence of the causal link between increased imports of the product
concerned and seriousinjury or threat thereof.’”**  Second, as set forth in the second sentence of
Article 4.2(b), the competent authority must ensure that the “injury caused by factors other than
the increased imports|[is] . . . not . . . attributed to increased imports.”

I Existence of the Requisite Causal Link between Imports and
Serious Injury

402. The Appellate Body has consistently stated that the “primary objective” of a Member
when conducting a safeguards investigation isto “determine whether thereis *agenuine and
substantial relationship of cause and effect’ between increased imports and serious injury and
threat thereof.”** Accordingly, when interpreting Article 4.2(a) and 4.2(b), first sentence, of the
Agreement, the Appellate Body has stated that the “ central” consderation in a causation analysis
is assessing whether thereis a“‘ rdationship between the movements in imports (volume and
market share) and the movement in injury factors.”

403. However, the Appellate Body has indicated that, even in the absence of a*“coincidence
between an increase in imports and a decline in the relevant injury factors,” a competent
authority is not precluded from finding that there is the requisite causal link between increased
imports and seriousinjury;*? instead, the competent authority may still find the causal link
needed to justify a safeguard action if the authority provides a* compelling analysis of why
causation is still present.”**

I. The Requirement Not to Attribute to Imports the Effects of Other
Injurious Factors

47 See US - Line Pipe, AB Report, paras. 200-222; US - Lamb Meat, AB Report, paras. 162-188; U.S. -
Wheat Gluten, AB Report, paras. 60-92; Argentina - Footwear, AB Report, paras. 140-47.

48 US - Line Pipe, AB Report, para. 208.

49 US - Line Pipe, AB Report, para. 208.

40 US - Line Pipe, AB Report, paras. 208.

41 US - Lamb Meat, AB Report, para. 179.

42 Argentina — Footwear, AB Report, para. 144.

43 Argentina - Footwear, AB Report, para. 144.

444 Argentina - Footwear, AB Report, para. 144.
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404. Under the second sentence of Article 4.2(b) of the Safeguards Agreement, a competent
authority must also ensure that the “injury caused by factors other than the increased imports. . .
[is] not . . . attributed to increased imports.”**  Although the Appdlate Body has explained this
requirement in different ways in its prior safeguard reports,*® it made its clearest statement about
the requirements of this provision inits US - Line Pipe report.*” In tha report, the Appdlate
Body reiterated its prior statements that the second sentence of Article 4.2(b) requires that:

In asituation where several factors are causing injury “at the sametime,” afina
determination about the injurious effects caused by increased imports can only be made if
the injurious effects caused by all the different causal factors are distinguished and
separated . . . . The non-attribution language in Article 4.2(b) . . . [thus] requires that the
competent authorities assess appropriately the injurious effects of the other factors, so that
those effects may be disentangled from the injurious effects of the increased imports.**

405. Inlight of this, the Appellate Body continued, the competent authorities should “identify
the nature and extent of the injurious effects of the known factors other than increased imports,”
and “explain satisfactorily” how they have distinguished the effects of those factors from the
effects of increased imports.**® Accordingly:

[T]o fulfill the requirement of Article4.2(b), last sentence, the competent authorities must
established explicitly, through a reasoned and adequate explanation, that injury caused by
factors other than increased imports is not atributed to increased imports. This
explanation must be clear and unambiguous. It must not merely imply or suggest an
explanation. It must be a straightforward explanation in express terms.**°

ii. Other Considerations

406. Inaddition to the foregoing, it isimportant for the Panel to keep in mind several other
critical aspects of the causation analysis required under the Safeguards Agreement as it reviews
the ITC' s causation analysisin this proceeding.

407. First, the Appellae Body has consistently found that imports need not be the “ sole cause
of seriousinjury” under Article 4.2(b).*"* Instead, the Appellate Body has stated that the
Agreement’ s requirement of a*“genuine and substantial” causal link between imports and serious

45 US - Line Pipe, AB Report, para. 208.

46 See, e.g., US - Wheat Gluten, AB Report, para. 70.

47T US - Line Pipe, AB Report, paras. 200-217.

48 US - Line Pipe, AB Report, para. 211 (quoting US - Lamb Meat, AB Report at para. 179).

49 See US - Line Pipe, AB Report, para. 213. The lack of textual basis for a requirement of an “explicit”
finding isdiscussed in Section F.

40 US - Line Pipe, AB Report, para. 217.

“1 US - Line Pipe, AB Report, paras. 209; US - Wheat Gluten, AB Report, para. 67.
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injury issatisfied if imports simply “contribute to ‘ bringing about,” ‘producing’ or ‘inducing’ the
seriousinjury” being suffered by anindustry.*** In other words, “the causation requirement of
Article 4.2(b) can be met where the serious injury [suffered by an industry] is caused by the
interplay of increased imports and other factors.”*>* Thus, it is permissible under the Agreement
for a competent authority to conclude that increased imports are causing serious injury to an
industry, even if other factors are al'so causing injury, so long as imports themselves contribute
substantially to bringing about serious injury.

408. Second, the requirement to conduct a detailed assessment of the nature and extent of the
injury caused by both imports and other non-import factors is not applicable to afactor if that
factor is not contributing to serious injury.®* Accordingly, to the extent that the ITC finds that a
factor was not contributing significantly to serious injury, the sole issue for review is whether the
ITC s conclusion in this regard was reasoned and supported by the record, not whether the ITC
performed the non-attribution analysis described by the Appellate Body in the US - Wheat Gluten
case.

409. Third, the Appellate Body has stated that a competent authority must examineall
“relevant factors’ that are “objective and quantifiable” which “have a bearing on the state of the
industry” when assessing whether imports have caused serious injury to an industry under the
Safeguards Agreement.”> Asacorollary of thisbasic principle, it is clear that it is not enough for
areviewing Panel to find -- or a complainant to argue -- that the ITC’ s causation analysisis
flawed simply because one or two indicia of the industry’s condition have improved during a
period when imports were increasing. Such an approach would not properly reflect the
complexity of the economic analysis performed by the ITC in this proceeding, or the scope of the
analysis required by the Safeguards Agreement.

410. Fourth, neither the Appellate Body nor previous Panels have required that a competent
authority “quantify” the precise amount of injury attributed to imports or other injurious factors
as part of its non-attribution analysis under Article 4.2(b).** To the contrary, the US - Lamb
Meat and US - Wheat Gluten panels have both stated specifically that a“Member is not
necessarily required to quantify on an individual basis, the precise extent of ‘injury’ caused by
each other possible[injurious] factor.”*" Indeed, in its most recent discussions of the attribution
issue, the Appellate Body has explained that the Safeguards Agreement requires only a“reasoned
and adequate explanation,” not a “quantitative” vauation, of the effects atributable to imports

42 US - Wheat Gluten, AB Report, para. 67 (emphasis added).

43 US - Line Pipe, AB Report, para. 209.

44 See US - Line Pipe, AB Report, para. 211; US - Lamb Meat, AB Report, para. 179.

45 SA, Article 4.2(a); US - Wheat Gluten, AB Report, para. 51.

46 See, e.g., US - Line Pipe, AB Report, paras. 200-217; US - Wheat Gluten, AB Report, paras. 60-92.
47 US - Lamb Meat, Panel Report, para. 7.247; US - Wheat Gluten, Panel Report, para. 8.142.
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and other factors.**® Thus, the Agreement plainly permits a qualitative, rather than quantitative,
assessment of the “nature and extent” of the injury caused by both imports and other factorsinits
causation analysis.

411. Indeed, the United States notes thereis a sound rationale for not requiring a competent
authority to “quantify” the effects of imports and other factors on theindustry in a safeguards
analysis. The Safeguards Agreement specifically requires that the competent authority consider a
number of different factorsin its causation analysis, including such factors as the rate and amount
of the increase in imports in absolute and relative terms, the share of the domestic market taken
by increased imports, and changes in theindustry’s level of sa es, production, productivity,
capacity utilization, profits and losses, and employment.**® In addition, under the Agreement, the
competent authority must take into account all other “relevant factors’ of an “objective and
quantifiable” nature having a bearing on the state of the industry.

412. Tofulfill these requirements, which are also reflected in the U.S. statute,**® the ITC
considers alarge number of individual indicators of industry condition in its causation analysis.
For example, the ITC' s summary charts for each product contain 32 separate indiciarelating to
the condition of the industry, including theindustry’ s market share levels, production, production
capacity, various employment indicia, net unit sales vaues, shipment and sales quantities, costs
of goods sold, sales, general and adminigrative expenses, gross profits and operating income
levels, anong other things*" The summary charts dso contain summaries of basic data
concerning import competition in the market, including import quantities, market share, and
average unit pricing.*? Of course, these summary charts do not contain all of the data examined
by the ITC initsanayss; the ITC' s report also contains abroad array of other statisticd data
reflecting competition in the marketplace.”®* However, these summary charts show that, to meet
the requirements of the Safeguards Agreement and the U.S. statute, the ITC collects, collates, and
analyzes a broad range of data relating to the factors relevant to the effect of imports on the
industry’ s condition.

413. Given the significant number of industry and import factors that must be considered

under the Safeguards Agreement and the U.S. statute, it is clear that, to “ quantify” the effects of
imports and other factors, a competent authority would need to develop an economic model to
address -- that is, “quantify” — the effects of imports and other factors on al factors required to be
considered under the Safeguards Agreement and the U.S. statute. In other words, such a model
would need to “quantify” the effect of imports and other non-import factors on the industry’s
prices, production levels, capacity and capacity utilization levels, revenue and profitability levels,

48 US - Line Pipe, AB Report, para. 217.

49 safeguards Agreement, Article 4.2(a).

40 19 U.S.C. §2252(c)(1) & (2).

%1 See, e.g., INV-Y-209, Table FLAT-ALT7 (US-33).

42 See, e.g., INV-Y-209, Table FLAT-ALT7 (US-33).

43 See, e.g., ITC Report, TablesFLAT-14, FLAT-22, FLAT-36-38, FLAT-58-65, & FLAT-68-69.
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productivity levels, employment levels, and capital investments levels, among other things.
Moreover, the model would need to perform this analysis for each year of the period of
investigation in order to assess the year-to-year changes attributable to imports and other factors
during the period.*®**

414. ThelTC has developed economic modelsto aid its analysis in safeguards and
antidumping/countervailing duty proceedings. However, these models generally calculate the
effects of unfairly traded imports or of tariffs, quotas or other remedies on one to three separate
indicators of an industry’s condition. For example, the comparative static model developed by
the ITC for use in antidumping and countervailing duty proceedings generates estimates of the
impact of dumped or subsidized imports on the volume, price, and revenue levels of an industry.
However, the ITC's comparative static model does not generate a quantitative estimate of the
impact of imports on such important factors as the profitability or cost levels of the industry, nor
does it quantify the impact of imports on certain factors that are affected by discretionary
business decisions, such as industry decisions to reduce employment or capital investment levels,
enter bankruptcy, or shut down facilities*® Asaresult, these sorts of models do not result in a
guantitative estimate of all factors that must be considered under the Safeguards Agreement or
the U.S. statute.

415. Infact, the ITC isunaware of any existing individual economic model and analyticd
structure that accurately and effectively quantifies the effects of imports and other factors on dl
of the industry indiciathat must be anayzed under the Safeguards Agreement or the U.S. statute.
Moreover, to date, no representative of any party has offered such a model to the ITC during the
course of its safeguards proceedings, or even during the course of proceedings before WTO
panels. In other words, no one has yet presented to the I TC asingle economic model that would

44 Moreover, if the Appellate Body or a panel were to conclude that the A greement requires the ITC to
quantify the effect of imports and other factors on these indicia, it would literally require the competent authority to
perform such a calculation hundreds of separate times. For example, if there were three other causal factorsin the
market in addition to imports, the requirement would cause the authority to calculate -- at a minimum -- injury
“quantifications’ with respect to thirty-two injury criteria for four different causal factors (i.e., imports and the three
other causal factors) for seven separate temporal periods -- that is, eight hundred and ninety six separate injury
attribution calculations. M oreover, the competent authority would also have to perform areasoned and adequate
explanation of the manner in which it analyzed these quantifications in its finding of serious injury and causal nexus.

5 |t is also important to note that the I TC’' s comparative static model does generate a specific,
“guantitative” estimate of the effects of dumped or subsidized imports on domestic revenues. However, this
“quantitative” estimate isitself heavily dependent upon the use of a number of inputs into the model that essentially
reflect “qualitative” assessments of particular conditions of competition in a market, such as the elasticity of supply,
substitution and demand. Accordingly, although the model does generate “quantitative” assessments of import
effects, it is nonetheless dependent on a set of qualitative inputs. Further, the model only incorporates a limited
number of actual market statistics; it generally does not include all of the required industry indicia set forth in the
Safeguards Agreement or the U.S. statute.
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adequately and accurately addressin a consistent fashion al of the individual industry factors
that must be assessed under the Safeguards Agreement and the U.S. statute.**®

416. Moreover, the conclusion that a competent authority must quantify the effects of imports
and other factors for only one or two selected criteria of industry condition would not be
consistent with the requirement under Article 4.2(a) that the competent authority assess the
effects of imports on all relevant factors having a bearing on the condition of the industry,
including its employment levels, productivity levels, or profitability levels. Indeed, picking a
criterion (like profits or revenues or production) as a*“proxy” for the overall injury being suffered
by an industry simply places weight on that particular factor to the exclusion of other important
indiciaof the industry’s condition (such as employment, capacity utilization, or capital
investments). The Safeguards Agreement does not permit such arestricted analysis. Given the
foregoing, it is clear that the Panel should not find that the ITC isrequired to “quantify” the
effects of imports on the industry because it would reflect only an imprecise measurement of the
overall level of injury suffered by an industry.

417. Finaly, the United States notes that, to date, the Appellate Body has issued four reports
which describe the generd principles applicable to a causation analysisin a safeguards
proceeding.*®” Nonetheless, the Appellate Body has specifically conceded that the standards it
has announced in these reports leave “unanswered many methodological questions relating to the
non-attribution requirement found in the second sentence of Article 4.2(b).”*® Thus, it is clear
that the Appellate Body has left to the discretion of the competent authority the job of developing
the appropriate analytical methodol ogies needed to satisfy the requirements of Article 4.2(b).

418. Anyreview of the ITC's causation analysisin the steel determination must take these
considerations into account in order to ensurethat the review is consistent with the requirements
of the Safeguards Agreement, as construed by the Appelate Body and prior WTO panels.

2. The ITC’s Analytical Methodology
419. Likethe Safeguards Agreement, the U.S. safeguards statute requires that the ITC

determine “whether an article is being imported into the United States in such increased
quantities as to be asubstantid cause of serious injury, or the threat thereof, to the domestic

46 To the extent that Complainants assert that they did provide such a model to the ITC in the steel
investigation, the ITC correctly rejected it as an accurate assessment of the effects of imports on the industry because
it had “serious” methodological flaws. ITC Report, p. 59, n.260. The United States discusses these flaws in more
detail below.

%7 US - Line Pipe, AB Report, paras. 200-217; US - Wheat Gluten, AB Report, paras. 65-79; US - Lamb
Meat, AB Report, paras. 162-181; Argentina - Footwear, AB Report, paras. 140-145.

48 US - Lamb Meat, AB Report, para. 178. Indeed, the Appellate Body has recognized that the broad
analytical guidelines announced in its US - Wheat Gluten report -- which have formed the foundation of its causation
analysis since -- are not even “legal tests” required by the Safeguards Agreement. US - Lamb Meat, AB Report,
para. 178.
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industry producing an article like or directly competitive with the imported article.”** In order to
assess whether imports are a substantial cause of serious injury or threat to the industry, the
statute first directs the ITC to take into account “all economic factors’ that are relevant to its
analysis, including — but not limited to — an examination of increases in the absolute or relative
volumes of imports during the period of investigation, declines in the domestic industry’ s market
share during the period of investigation, and changes in the condition of the industry over the
course of the relevant business cycle.*”

420. The statute then directs the ITC to consider in its causation analysis any “factors other
than imports which may be a cause of seriousinjury, or the threat of seriousinjury, to the
domestic industry” in question.*’* After examining whether any other factors have caused injury,
the statute then directs the I TC to assess whether imports are an “important” cause of serious
injury and acause that is “not less than any other cause” of injury.*’? Accordingly, the ITC may
only reach an affirmative finding in a safeguards proceeding (i.e., afinding that imports have
caused serious injury), if imports are both an “important cause of seriousinjury or threat” of
seriousinjury and “a cause equal to or greater than any other cause” of injury or threat.*®

421. Because of this gatutory structure, the ITC has generally conducted a two-step analysis
when performing its causation analysis in a safeguards proceeding.*’* Asthe first step in this
process, the ITC conducts a thorough, detailed, and objective examination of all relevant
economic data for the market in question,*” focusing in particular on changing trendsin the
volume and pricing movements of imports and trends in the financial and trade indicia of the
industry.*”® Moreover, the ITC examines the rdevant economic factorsin light of the particular
conditions of competition that characterize tha market.*’”” By doing so, the ITC is able to assess,
as required by the Safeguards Agreement, whether there is an “important” correlation between
import trends and declinesin the overdl condition of theindustry.*”® As can be seen from the
steel determination, the ITC has clearly described this entire processin its steel determination*”

49 19 U.S.C. §2252(b)(1)(A).

40 19 U.S.C. §2252(c)(1)(C) & (c)(2)(A).

41 19 U.S.C. §2252(c)(2)(B).

2 19 U.S.C. §2252(b)(1)(B).

43 ITC Report, p. 34.

474 This two step processfollows, of course, the ITC' s assessment of whether there have been increased
imports during the period of investigation and whether the industry has been seriously injured or threatened with
seriousinjury. See ITC Report., pp. 32-34. We note that, while thistwo step analysisis generally applied by
members of the ITC, itis not necessarily the only methodol ogy that could be applied consistent with the statute.

45 See, e.g., ITC Report, pp. 56-63 (certain carbon flat-rolled steel analysis); see also ITC Report, p. 34.

46 See, e.g., ITC Report, pp. 59-63.

47 See, e.g., ITC Report, pp. 56-58.

478 See, e.g., ITC Report, pp. 59-63.

49 | TC Report, pp. 29-35.
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and conducted such an analysis for each of the steel products for which the President imposed a

remedy. **

422. Inthe second step of its causation methodology, the ITC identifies other factors that may
be contributing to the serious injury being suffered by the industry. *** In this step of the analysis,
the ITC conducts a thorough and objective examination of the record evidence pertinent to each
other factor and assesses whether these other factors are, in fact, causing injury to the industry.*®
If any of these factors are causing injury to the industry, the ITC examines in detail the nature of
the injury caused by each factor and performs a qualitative assessment of the extent to which the
factor is contributing to theinjury suffered by the industry.**

423. Asisconsistent with the requirements of the Safeguards Agreement,*®* the ITC does not
attempt to place anumerical value (that is, “quantify”) on the amount of the injury caused by
imports or any other factor.”®> Instead, the ITC closely examines all of the data relating to the
nature and extent of the injury caused by imports and any alternative factors causing injury, and
qualitatively assesses how much of the serious injury being suffered by the industry can be
attributed to imports, on the one hand, and to the aternative factors, on the other.*** Only by
doing soisthe ITC is able to assess -- as required by U.S. law*®” — whether increased imports
contributed asimportantly to injury as any other factor causing injury.”®® Asaresult, the ITC
may only make an affirmative finding if it finds that imports are the most important cause of
injury to the industry, or at the least, as important as the most important alternative factor causing

injury.
3. The ITC’s Causation Analyses Were Fully Consistent with the Causation

Requirements Set Forth in the Safeguards Agreement

424.  Asdescribed in detail below, the ITC' s causation analyses in the steel determinations
were fully in accordance with the requirements set forth in Articles 2.1 and 4.2 of the Safeguards
Agreement, as construed by the A ppel late Body.

425.  For the ten steel products for which the President imposed a safeguard remedy, the ITC
considered all of the record evidence and concluded that there was a genuine and substantial

40 See, e.g., ITC Report, pp. 56-63 (certain carbon flat-rolled steel analysis); 95-99 (hot-rolled bar), 104-
107 (cold-finished bar), 111-115 (rebar), 158-166 (welded pipe), 174-178 (fittings, flanges, and tool joints), 208-213
(stainless steel bar), 217-222 (stainless steel rod).

4l See, e.g., ITC Report, pp. 63-65.

482 See, e.g., ITC Report, pp. 63-65.

43 See, e.g., ITC Report, pp. 63-65.

4 US - Lamb Meat, Panel Report, para. 7.247; US - Wheat Gluten, Panel Report, para. 8.142.

4 See, e.g., ITC Report, pp. 59-65.

46 See, e.g., ITC Report, pp. 63-65 (certain carbon flat-rolled steel).

“7 | TC Report, p. 34; 19 U.S.C. §2252(b)(1)(B).

48 See, e.g., ITC Report, pp. 63-65.
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relationship of cause and effect between increased imports of the product and serious injury to
the industry producing the like product. In each case, the ITC found that there was a clear
correlation between the volume and price trends of imports and declines in the overall condition
of theindustry. Moreover, for each product, the ITC also conducted a detailed and well-reasoned
discussion of the ample record evidence showing that there was a genuine and substantial
correlaion between increased imports and serious injury.

426. Moreover, for each of these products, the I TC established explicitly, in awell-reasoned
and detailed manner, that it did not attribute injury caused by non-import factors to increased
imports. As can be seen, and consistent with the conclusions of the Appellate Body, the ITC
appropriately identified and distinguished the effects of imports from those of other factors when
performing its causation analysis. By doing so, it ensured that it did not attribute the injurious
effects of those factors to imports when finding that there was a “genuine and substantial” causal
link between increased imports and the serious injury being suffered by the industry. Moreover,
its conclusions with respect to the nature and extent of injury attributable to these causes are
supported by ample record evidence.

427. The United States discusses these issues below for each of the individual steel productsin
guestion. Because Complainants make a number of general arguments that apply to all ten of the
products for which a remedy was imposed, the United States first addresses the significant flaws
in these broader comments. The United States then addresses in detail the arguments made by
Complainants that are specific to each of the ten steel products in question.

a Complainants’ General Challengesto the ITC' s Determination Are
Unfounded

428. Inchallengingthe ITC' s causation analysesin this proceeding, Complainants make a
number of general points that apply across the range of steel products for which the President
imposed aremedy. All of these general arguments are flawed because they mischaracterize or
ignore the findings in the ITC’ s determination, misconstrue prior findings and recommendations
of the Appellate Body, or misinterpret the requirements of the Safeguards Agreement and U.S.
law. According, their arguments should be rejected by the Panel.

I The Commission Has Not Ignored or Flouted the Appellate Body'’s
Prior Legal Findings On Causation

429. First, aimost all of the Complainants assert that the United States has ignored or
“flouted” the Appellate Body' s three prior reports addressing the ITC’ s causation analysis™®

9 Thatis, in US - Wheat Gluten, AB Report, paras. 60-92; US - Lamb, AB Report, paras. 162-188; US
Line Pipe, AB Report, paras. 200-222.
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when performing its analysis in the steel investigation.*®® These Complainants assert that the
United States has improperly persisted in performing the same causation analysis utilized in prior
safeguards proceedings, even though the Appellate Body has supposedly found that andysisto be
inconsistent with the Safeguards Agreement.** Indeed, Japan goes so far as to assert that this
“flouting” of the Appellate Body' s “unmistakable” guidance on causation shows alack of “good
faith” on the part of the United States or alack of “respect” for its WTO obligations.*

430. Complainants arguments on this score are meritless. Their arguments simply reflect an
incorrect understanding of the Appellate Body’ s previous findings, and a flawed understanding of
the Appelate Body’s role in construing the causation requirements of the Safeguards Agreement.

431. First, as can be seen from an examination of the explicit language of the Appellate Body's
three prior reports, the Appellate Body has never stated -- as Complainants argue -- that the ITC's
two step causation methodology is inconsistent with the basic requirements of Article 4.2(b).*?
Instead, on the three occasions that it addressed the ITC' s causation analysis, the Appdlate Body
has faulted the ITC not for its choice of a particular causation analysis or for applying the
“substantial cause” standard set forth in the statute, but because the ITC did not perform a
“reasoned and adequate” explanation of the nature and extent of the injury caused by non-import
factorsin those particular cases, in the view of the Appell ate Body.***

432. For example, inits US -Wheat Gluten report, the Appellate Body did not find that the
ITC' s two-step analysis causation was inconsistent with the Agreement.**  Instead, the
Appellate Body found that the ITC' s discussion of causation was flawed because it linked the
industry’ s capecity utilization declines to imports without assessing whether the declines were
due to the industry’ s decision to increase capacity during the period.** Similarly, in the US -
Line Pipe and US - Lamb Meat reports, the Appellate Body found the ITC' s analysis flawed not
becauseit relied on the two-step analysis described above, but because the ITC did not perform a
sufficiently thorough explanation of its non-attribution findings.”” Given this, it is clear that
these cases do not stand for the proposition -- as argued by several Complainants -- that the
United States' entire causation andyss isinherently flawed under the Agreement. Instead, in

40 See Japan First written submission, para. 227, 249 & 250; EC First written submission, paras. 435, 454,
& 459; Brazil First written submission, para. 158; New Zealand First written submission, para. 4.120; Switzerland
First written submission, paras. 278 & 297; Norway First written submission, paras 298-301.

“1 See Japan First written submission, para. 227, 249 & 250; EC First written submission, paras. 435, 454,
& 459; Brazil First written submission, para. 158; New Zealand First written submission, para. 4.120; Switzerland
First written submission, paras. 278 & 297; Norway First written submission, paras 298-301.

492 Japan First written submission, para. 227.

48 US - Lamb Meat, AB Report, paras. 162-188; US - Line Pipe, AB Report, paras. 200-222; US - Wheat
Gluten, AB Report, para. 60-92.

494 US - Lamb Meat, AB Report, paras. 184-188; US - Line Pipe, AB Report, paras. 217-222; US - Wheat
Gluten, AB Report, para. 91.

45 US - Wheat Gluten, AB Report, paras. 80-92.

4% US - Wheat Gluten, AB Report, paras. 80-92.

7 US - Lamb Meat, AB Report, paras. 186; US - Line Pipe, AB Report, paras. 220-222.
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these reports, the Appellate Body has ssimply found that the ITC should have discussed in more
detail itsanalysis of the causal nexus between imports and injury.

433. Infact, the Appellate Body has actually approved the ITC' s general analytical approach in
severa significant respects. For example, in US - Lamb Meat, the Appdlate Body explicitly
noted that, by “examining the relative causal importance of different causal factors’ as required
under the U.S. statute, the ITC clearly engages in the sort of “process to separate out, and
identify, the effects of the different factors, including increased imports. . .” that has been
required by the Appellate Body in US - Wheat Gluten.*® Although the Appellate Body went on
to state that it was, nonetheless, required to examine the ITC’ sreasoning in detail to assess
whether it complied with the analytical guidelines announced in US - Wheat Gluten, it is clear
from this statement that the Appellate Body does not believe that the “ substantial cause” test set
forth in the statute and applied by the ITC isinherently inconsistent with the Safeguards
Agreement.

434. Similarly, the Appellate Body has approved the U.S. statute' s definition of causal link
between imports and injury tha is required to make an affirmative finding in a safeguards
proceeding. Inthisregard, the Appellate Body has twice firmly rejected arguments that the
statutory “substantial cause’ standard is inherently inconsistent with the Safeguards Agreement
because it does not require increased imports to be the “sole” or a“sufficient” cause of serious
injury.*® In rejecting these arguments, the Appellate Body has stated that the Agreement’s
requirement of a“genuine and substantial” causd link between imports and seriousinjury is
satisfied if imports s mply “ contribute to * bringing about,” ‘producing’ or ‘inducing’ the serious
injury” being suffered by an industry.*® In other words, “the causation requirement of Article
4.2(b) can be met where the serious injury [suffered by an industry] is caused by the interplay of
increased imports and other factors.”>** Accordingly, the Appellate Body has clearly found no
fault with the U.S. statute’ s “ substantial cause” test insofar asit permits the ITC to make an
affirmative causation finding if increased imports have made an “important” contribution to
seriousinjury, rather than requiring them to be the “ sole” cause of seriousinjury.>?

435. Moreover, the Appellate Body has left undisturbed two Panel findings that a competent
authority is not required to “quantify” the precise amount of injury attributed to imports or other

4% US - Lamb Meat, AB Report, para. 184.

49 US - Lamb Meat, AB Report, paras. 162-170; US - Wheat Gluten, AB Report, paras. 67-79.

50 US - Wheat Gluten, AB Report, para. 67 (emphasis added).

%L US - Line Pipe, AB Report, para. 209; US - Wheat Gluten, AB Report, para. 67-68 (emphasis added).

%2 Gjven these clear findings by the Appellate Body, the United States notes that a number of the
Complainants are simply wrong when they suggest that Articles 2.1 and 4.2(b) require a competent authority to find
that increased imports are themselves the sole cause of seriousinjury. See, e.g., EC First written submission, para.
438; Norway First written submission, para. 283; Switzerland First written submission, para. 280. Asthe Appellate
Body has stated, the requisite level of causation to serious injury is satisfied if increased imports contribute to
bringing about, producing, or inducing the serious injury. US - Line Pipe, AB Report, para. 209; US - Wheat Gluten,
AB Report, para. 67-68. Imports need not be the sole cause of that injury.
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injurious factors as part of its non-attribution analysis under Article 4.2(b).>* In thisregard, as
we noted previously, the US - Lamb Meat and US - Wheat Gluten panels both stated specifically
that a“Member is not necessarily required to quantify on an individual basis, the precise extent
of ‘injury’ caused by each other possible [injurious] factor.”** Given this, it is clear that the
Commission’ s analytical process of performing a qualitative, rather than quantitative, assessment
of the “nature and extent” of the injury caused by both imports and other factors in its causation
analysisis not inconsistent with the requirements of Article 4.2(b).>®

436. Finaly, it isimportant to note that the Complainants' arguments reflect a flawed
understanding of the Appellate Body' srolein reviewing the causation requirements of the
Safeguards Agreement. Asthe Appellate Body has stated, the Safeguards Agreement simply
does not dlow it to dictate a particular “method and approach [that] WTO Members [must]
choose to carry out the process of separating the effects of increased imports and the effects of
the other causal factors’ when performing its causation analysis.>*® Moreover, even though the
Appellate Body outlined in US - Wheat Gluten a sequence of analytical steps that a competent
authority should perform as part of its non-attribution analysis,>”’ it later took pains to emphasize
that the analyticd steps outlined in US - Wheat Gluten “Simply describe alogical process for
complying with the obligations relating to causation set forth in Article 4.2(b).”*® The Appdlate
Body did not state that other processes or approaches were impermissible. Indeed, it
acknowledged that the Wheat Gluten guidelines were not actually “legal ‘tests’ mandated by the
text of the Agreement on Safeguards,” and that it was not “imperative that each step be the
subject of a separate finding or areasoned conclusion by the competent authorities.” >
Accordingly, the Appellate Body has clearly confirmed that the Agreement does not require a
particular causation approach or methodol ogy, thus undermining what is clearly a core premise
of Complainants’ arguments.

437. Insum, the United States has not ignored the Appellate Body’ s prior findingsin its
analysis. Those findings have not directed the United States or the ITC to change the United
States’ overall causation methodology nor have they found the ITC' stwo-step analysisto be
inconsistent with the requirements of the Agreement. Instead, these findings have simply either
criticized the ITC' sfactual findings on causation or the thoroughness of the ITC' s discussion of
the injury caused by imports and other factors. Inlight of this, the Complainants' argument that
the ITC hasfailed to bring its analytical approach into “compliance” with prior Appellate Body
guidance is meritless.

53 See, e.g., US - Line Pipe, AB Report, paras. 200-217; US - Wheat Gluten, AB Report, paras. 60-92.

%4 US - Lamb Meat, Panel Report, para. 7.247; US - Wheat Gluten, Panel Report, para. 8.142.

%5 |n thisregard, as discussed above, the quantification of serious injury presents significant legal and
analytical issues under the Safeguards A greement.

5% S - Lamb, AB Report, para. 181.

07 US - Wheat Gluten, AB Report, para. 69.

58 S - Lamb, AB Report, para. 178.

59 S - Lamb, AB Report, para. 178.
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ii. The United States’s “Substantial Cause” Standard is Actually A
More Rigorous Requirement than That Contained in the
Safeguards Agreement

438. Inaddition to complaining that the United States has ignored the Appellate Body' s prior
rulings, severd Complainants assert that the “substantid cause” standard set forth in the U.S.
statute will inherently lead to aviolation of Articles 2.1 and 4.2(b) of the Agreement because it
requires a“relative comparison” of theinjurious effects of imports and non-import factors and
does not therefore require the “ separation and distinction” of the injurious effects of other
factors,”™ as required by the Appellate Body.” Again, Complainants misconstrue the United
States' practice in this area and the requirements of the Articles 2.1 and 4.2(b) of the
Agreement.>*?

439. Asaninitial matter, it is clear that the “substantial cause” test set forth in the U.S.
safeguards statute does not merely require the ITC to perform a“relative comparison” of injury
caused by imports and non-import factors, as Complanants assert. Instead, the U.S. statute
requires the ITC to make two separate findings when analyzing the nature and extent of the
injury caused by imports and other factors. First, the ITC must determine that increased imports
are--inand of themselves -- an “important” cause of seriousinjury to the domesti ¢ industry.>*®
Secondly, the ITC must also determine that imports are as “important” or more “important” a
cause of injury than any other factor.>** Accordingly, it is clear that it isnot sufficient under the
U.S. statute for the ITC to find simply that imports are causing more injury than other factors, as
Complainants would have it. Instead, the U.S. statute specificaly requires that the ITC must find
that imports are an “important” cause of serious injury as well.

440. Inlight of these requirements, it is also clear that the “ substantial cause” test does, in fact,
require the ITC to identify the nature and extent of the individual factors causing injury to the
industry, including increased imports. As set forth above, the gatute first requiresthe ITC to
identify the nature and extent of the injury caused by imports by assessing whether increased
imports are an “important” cause of seriousinjury.®*® The statute also requires the ITC to
“examine factors other than imports’ that are causing injury and to compare the “importance” of

510 See, e.g., EC First written submission, paras. 454-459; New Zealand First written submission, paras.
4.120-4.122; Switzerland First written submission, para. 297; Norway First written submission, para. 298-300.

1 |n thisregard, the United States notes that none of the Complainants assert that they are challenging the
statute as being inconsistent with the Safeguards Agreement on its face. They are instead challenging the statute as
applied in this case. See EC First written submission, para. 454; Switzerland First written submission, para. 297;
Norway First written submission, para. 298.

22 |n thisregard, the United States notes that it has previously discussed the fact that the Appellate Body
has affirmed significant aspects of the IT C's causation methodology in its prior reports.

513 19 U.S.C. §2252(b)(1)(B).

4 19 U.S.C. §2252(b)(1)(B).

515 19 U.S.C. §2252(b)(1)(B) & (c)(1)(C); see also ITC Report, p. 34.
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that injury to that caused by imports>*® By doing so, the statute inherently requiresthe ITC to
identify the nature and extent of injury caused by other factors and to distinguish them from the
effects of imports. Infact, as noted above, the Appellate Body obviously recognized this when it
stated in US --Lamb Meat that, by “examining the relative causal importance of different causal
factors,” the ITC dearly engagesin a* process to separate out, and identify, the effects of the
different factors, including increased imports.. . .”*'" Accordingly, it is clear that the “ substantial
cause’ test of the U.S. statute not only permits, but in fact requires, the ITC to identify the nature
and extent of all the factors causing injury, and to “ separate and distinguish” them when
assessing whether imports are as important or more important than other causes of injury.
Complainants are simply wrong on this matter.

441. Itisimportant to point out several other aspects of the “substantial cause’ test aswell.
Firgt, it is clear that the “substantid cause” test of the statute isfully consistent with the basic
requirements of Articles 2.1 and 4.2(b) of the Agreement insofar as it permits the ITC to make an
affirmative causation finding if imports “ contribute” in an “important” manner to seriousinjury.
Asthe United States previously noted, the Appellate Body has twice stated that increased imports
need not bethe “sol€’ or “only” cause of seriousinjury.>® Instead, the Appellate Body has
affirmed that increased imports need only be found to “contribute to ‘ bringing about,’

‘producing’ or ‘inducing’ the seriousinjury” being suffered by an industry.>® Or, as further
explained by the Appellate Body, “the causation requirement of Article 4.2(b) can be met where
the serious injury [suffered by an industry] is caused by the interplay of increased imports and
other factors.”>® Accordingly, it is well-settled under the Safeguards Agreement that the ITC
may make an affirmative causation finding if increased imports and other non-import causes are
both causng serious injury to an industry at the same time, so long as the contribution of imports
to that injury is“important.”

442.  Second, by requiring the ITC to find that increased imports are an “important” cause of
injury and as important as any other cause, the U.S. statute ensuresthat the ITC will find thereis
a“genuine and substantial” causal link between imports and serious injury before issuing an
affirmative safeguards finding, as the Appellate Body has stated.® In this regard, the United
States notes that the standard dictionary definitions of the words “ substantial” and “important”
show that the words have essentially the same meaning when used to defined the degree of
weight that must be given aparticular factor in adecision or analysis.*? For example, the New
Shorter Oxford English Dictionary defines the word “substantial” as “[h]aving solid worth or
value, of real significance; solid; weighty; important; worthwhile . . .” while it defines the word

16 19 U.S.C. §2252(b)(1)(B) & (c)(2)(B); see also ITC Report, p. 34.

S US - Lamb Meat, AB Report, paras. 184.

18 US - Wheat Gluten, AB Report, para. 67 (emphasis added).

519 US - Wheat Gluten, AB Report, para. 67 (emphasis added).

50 S - Line Pipe, AB Report, para. 209; US - Wheat Gluten, AB Report, para. 67-68.
52l US - Lamb Meat, AB Report, para. 179.

2 The New Shorter Oxford English Dictionary, 1993 Edition, pp. 1324 & 3124.
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“important” as*“[h|aving great significance; carrying with it grest or serious consequences,
weighty, momentous.”** Thereis, simply, no meaningful distinction between these two
definitions.®* Given the ordinary meaning of these two words, it is clear that, by requiring
importsto be an “important” cause of serious injury, the U.S. statute contemplates that the ITC
will assess whether thereis at least a“ genuine and substantial” causal relationship between
imports and serious injury in a safeguards proceeding, as required by the Safeguards Agreement.

443.  Finaly, the United States notes that, in one respect, the “ substantial cause” test isamore
rigorous causation standard than that set forth in the Safeguards Agreement. In thisregard, the
Safeguards Agreement contains no language indicating that increased imports must be the “most
important” injury factor, or “equal in importance” to any other cause of serious injury to an
industry, as does the U.S. statute, nor has the Appellate Body construed the Agreement to contain
such arequirement. Instead, the Appellate Body has found that the Agreement requires that
increased imports “ contribute” to “bringing about” or “producing” seriousinjury in a*“genuine
and substantial” way, which indicates that imports may be found to have the requisite link to
seriousinjury even when they are not the most important cause of such injury.** Because the
Safeguards Agreement would therefore permit a competent authority to find imports are causing
the requisite level of serious injury even when they are not the most important cause of such
injury, itisclear that, in this respect, U.S. law contains a more rigorous causation standard than
the Safeguards Agreement.

444, Insum, the “substantial cause” test does, in fact, require the ITC to identify the nature and
extent of the injury caused by imports and non-import factors and to separate and distinguish
their effects qualitatively. Moreover, unlike the Safeguards Agreement, the “ substantial cause”
test permits the ITC to make an affirmative finding only if the effects of imports are more
important than, or as important as, the injury caused by other factors. Accordingly, the
“substantial cause” test isfully consistent with the causation standard contained in the Safeguards
Agreement.

iii. Complainants’ Analyses of the Coincidence of Trends Between
Imports and the Industry’s Condition Are Focused on Too Narrow
A Time Frame and Are Based on Misleadingly Selective Data

445.  Throughout their briefs, Complainants argue that the ITC failed to establish a substantial
coincidence of trends between movements in import trends and changes in the industry’s
condition for the products covered by the President’ s remedy. Aside from containing a number
of flaws specific to their arguments for individual products (which the United States discusses
below), their arguments also share several critical fundamental flaws. Asaninitia matter, the

52 The New Shorter Oxford English Dictionary, 1993 Edition, pp. 1324 & 3124.

524 |f anything, the definitions suggest that the U.S. statute’ s “important” cause standard requires more
weight than the “substantial” cause standard of the Safeguards Agreement, as interpreted by the A ppellate Body.

5 US - Line Pipe, AB Report, para. 209; US - Wheat Gluten, AB Report, paras. 67, 69.
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arguments focus in many instances on an overly narrow time period when contending that there
IS no correlation between import and industry trends. Moreover, on a number of occasions, they
ignore that declines in industry performance criteria can result from changes in both import
volume and import pricing patterns. Finally, many of their arguments rely on an examination of
alimited and selective set of industry trends that give a misleading picture of the overdl
condition of the industry and fail to recognize that a broader assessment of the industry and
imports establishes a clear correlation between increased imports and declines in the industry’s
condition.

446. First, although Complainants correctly recognize that the Appellate Body has indicated
that there should “normally” be a** relationship between the movements in imports (volume and
market share) and the movement in injury factors,” "> their argumentsin this regard generally
focus amost exclusively on an analysis of correlations in import and industry trends within the
same calendar year. Complainant’s approach fails to appreciate that the full impact of an
increase in import volumes or a decline in import pricesin one caendar year may not be fully
reflected in the condition of the industry until the next calendar year, or even the year after. To
take perhaps the most obvious example of this sort of flawed analysis, Japan asserts that there
was simply no correation between increases in imports of certain carbon flat-rolled steel during
the period of investigation and the incidence of sted industry bankruptcies, citing in support of
this contention the fact that eight of ten steel companies who entered bankruptcy in the last three
years of the period of investigation did so in 2000 and 2001,>*” which was at |east two years after
the largest import increase of the period, in 1998.5%

447.  Of course, companies who begin experiencing financial difficulties -- as aresult of lost
market share and lowered prices dueto import competition, for example -- would not be
expected to immediately seek bankruptcy protection in the first year in which those difficulties
occurred. Instead, due to the negative ramifications associated with bankruptcy (e.g., inability to
obtain credit, imposition of higher credit costs, reluctance of suppliersto provide materials, and
inability to attract other forms of capital), most companies spend severd years struggling to
regain their competitive footing before eventually entering the bankruptcy process. Indeed,
because of the lag between initial declinesin financial performance and a company’ s entry into
bankruptcy, the fact that eight of ten companies entered bankruptcy in 2000 and 2001, rather than
1998, shows that there was, indeed, alikely correlation between the surge in low-priced imports
that occurred in 1998 and thereafter and these bankruptcies. This one issue presents a good
exampl e of the erroneous conclusions that can result from automatically expecting imports to
have an immediate impact on an industry in the same calendar year as a surge occurs.

448. Similarly, in many instances, Complainants improperly focus solely on year-to-year
correlations between changes in import volumes and changes in industry injury indicia without

5% Argentina — Footwear, AB Report, para. 144.
2" See ITC Report, p. 51.
58 Japan First written submission, para. 237.
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recognizing that changes in an industry’ s condition can be theresult of both volume- and price-
based import competition. For example, in the case of carbon flat-rolled steel, Complainants
contend that there was no correlation between import volume changes and year-to year changes
in the industry’ s profit margins, noting that the industry’ s operating income levels declined in
both 1999 and 2000 at the same time that imports were declining or remaining stable in absolute
terms.>®

449. However, asthelTC correctly noted in its analysis, the record showed that there was a
direct correlation between changes in both the volumes and pricing patterns of imports during
1998, 1999 and 2000 and declines in the industry’ s operaing marginsin those years*® In this
regard, the record firmly established a correlation between the decline in the industry’ s operating
margins of 2.1 percentage pointsin 1998 and the 31.3 percent increase in the volume of imports
in that year.>' Then, although import levels slackened somewhat in 1999 and 2000, the record
clearly showed these volumes remained at higher leve s than in 1996 and 1997, and that they
were being sold at prices that were substantially below their pricing levelsin 1996, 1997, and
1998.5%2 Thus, although import volumes fell somewhat from their 1998 peak, the record
established that persistently high levels of import volumes continued to have a serious and
adverse impact on the price and profitability levels of the domestic industry.>* In sum, the sort
of analysis urged by Complainants -- that is, an examination only of the correlations between
trends in import volume and industry profitability levels -- would reflect an imprecise and
demonstrably incomplete assessment of whether increased imports, and their pricing patterns,
had seriously injured the domestic industry.

450.  Finaly, Complainants routinely present causation arguments that are based primarily on
comparisons of imports trends with alimited number of selectively chosen industry performance
factors. These arguments are flawed because, as discussed above, the Safeguards Agreements
requires not a focus on one or two selected criteria but on al of the relevant criteria bearing on
the condition of theindustry.>** In fact, the failures of these arguments become even more
evident when one recognizes that Complai nants routindy changethe indicia used in their
causation arguments from product to product. For example, although the EC basesits “ causal
link” argument for certain carbon flat-rolled steel on an analysis of such injury factors as the
industry’ s capacity, production, scrap costs, and profitability levels>* it basesits“ causal link”
argument for tin mill products almost exclusively on a comparison of the average unit values of

59 See, e.g., Japan First written submission, paras. 239-41; EC First written submission, para. 471; Brazil
First written submission, paras. 169-172;

50 | TC Report, pp. 59-62.

%1 | TC Report, pp. 59-60.

%2 |TC Report at 59-61.

53 | TC Report, pp. 60-62.

53 safeguards Agreement, Article 4.2(a).

5% EC First written submission, paras. 471, 473-476.
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imports and domestic merchandise.®* Needlessto say, under the Safeguards Agreement, it is the
totality of industry trends, and their interaction, that must be taken into account when a
competent authority performsits analysis in a safeguards action.>*’

iv. The ITC Was Not Required to Perform a Non-Attribution Analysis
for Canada and Mexico

451. Asindicated previoudly, the President excluded imports of Canadian and Mexican steel
from his remedy for all ten steel products for which aremedy wasimposed. Asaresult, several
Complainants assert that the Commission should have considered the effects of imports from
Mexico and Canada as an other, non-import source of injury to the industry and should have
distinguished the effects of Canadian and Mexican imports from the effects of non-NAFTA
imports when performing its non-attribution analysis for all ten products subject to aremedy.>*®
Complainants’ argument is flawed in several respects.

452.  First, dthough the Appellate Body has stated that the United States must perform a
paralle “causation” anayss with respect to the injury caused by non-NAFTA imports when it
excludes Canada and M exico from a safeguards remedy,* it has not stated that the United States
must perform a separate non-attribution analysis for these imports, either initsinitial causation
analysis covering al imports, or in the causation analysis performed as a part of the required
“parallelism” analysis discussed in the US - Wheat Gluten and US - Line Pipe cases. ASwe
describe below, there is ssmply no legal necessity or rationale for this panel to engraft such a
requirement on the Safeguards Agreement in this proceeding.

453. Asaninitial point, there is nothing in the language of the Safeguards Agreement or the
findings of the Appellate Body that indicates that the ITC must consider Canada and Mexican
imports to be an other factor causing injury when performing itsinitia assessment of whether
imports have caused seriousinjury to the industry. At this stage of the ITC' sanalysis-- that is,
before the I TC considers whether Mexico and Canada should be excluded from the remedy®® --
the ITC isrequired by the U.S. statute and the Safeguards Agreement to assess whether imports
from all sources have been a substantial cause of serious injury to the domedtic industry. In this

5% EC First written submission, paras. 481-85.

87 US - Wheat Gluten, Panel Report, paras. 8.85-8.86.

5% See, e.g. EC first written submission, para. 469; China first written submission, paras. 380-383.

59 See, e.g., US - Line Pipe, paras. 179 et seq.

50 A s we discuss in more detail below, the U.S. statute directsthe | TC to assess whether imports from
Canada and M exico qualify for the NAFTA exclusion only after the ITC “makes an affirmative determination” for
all imports of a product being investigated in a safeguards proceeding. 19 U.S.C. §3371(a). Asaresult, thelTC
only reaches the issue of whether imports from Canada or M exico constitute a “substantial share of total imports”
and “contribute importantly to the serious injury, or the threat thereof” to the industry after it has made an initial
finding that all imports cause serious injury to the industry producing the like or directly competitive product. The
ITC performed its NAFT A analysis for each product in question in this way in its determination. See, e.g., ITC
Report, pp. 34-35 & 65-67 (NAFTA finding for carbon flat-rolled steel).
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regard, the United States notes that the U.S. statute and the Safeguards Agreement both require
the ITC to perform its general causation analysis by including “imports’ -- that is, all imports of
the product concerned, not merely those eventually included in the measure -- in its analysis.>*
Moreover, the Appellate Body has not indicated in its prior findings that there is any reason for a
competent authority to exclude any category of imports fromitsinitial injury analysis.
Accordingly, under the language of the statute and the Agreement, there is simply no basis for the
ITC to treat these productsin itsinitial injury analysis as though they were something other than
imports.

454.  Similarly, thereis no reason that the I TC should be required to treat these importsas a
“non-import” cause of injury in the context of its “parallelism” causation analysis. Aswe discuss
in detail below, the Appellate Body has found that the Safeguards Agreement requires the United
States to perform a second causation analysis that excludes Canadian and Mexican imports from
its assessment of the causal link between imports and the condition of the industry, when the
United States finds that Canadian and Mexican imports should be excluded from the safeguards
remedy under the NAFTA exclusion.®? However, the requirement that the United States exclude
these imports from its “ pardlelism analysis’ in effect requires the United States to treat these
imports as an “other” cause of injury and to distinguish the price and volume effects of NAFTA
imports from non-NAFTA imports.

455. Indeed, as can be seen from the causation analysis performed by the United States for
non-NAFTA countriesin this proceeding (which is discussed in detail below), the ITC
appropriately discussed the nature and extent of the injurious effects of non-NAFTA imports and
distinguished their effects from those of NAFTA imports. In fact, given that the ITC found that
imports from Canada and/or Mexico did not constitute a substantial share of imports and did not
contribute importantly to injury for anumber of the products covered by the President’s
remedies, it is clear that the ITC concluded that Canadian and Mexican imports of these products
were not a significant cause of injury to the domestic industry. Moreover, for the products for
which the ITC did find that imports from Mexico and Canadawould contribute importantly to
injury, the ITC nonethel ess performed an analysis that isolated the effects of non-NAFTA
imports from those of NAFTA imports and concluded that non-NAFTA imports were still a
substantid cause of serious injury to the industry in question. Having done so, the ITC clearly
performed an analysis designed to identify the nature and extent of the injury caused by both
NAFTA and non-NAFTA imports and to distinguish the effects of both groups of imports from
one another.

V. The Commission Conducted A Detailed and Cogent Analysis of All
Relevant Factors in Its Causation Analysis, It Did Not “Ignore,”
“Dismiss,” or Discuss in a “Cursory” Fashion Any Relevant
Factor

%1 See Safeguards Agreement, Article 2.1, 4.2(a), & 4.2(b).
%2 US - Wheat Gluten, AB Report, para. 96, US - Line Pipe, para. 179 et seq.
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456. Finaly, the United States notes that Complainants routinely accuse the Commission of
performing “cursory”or “minimal” discussions of critical issues relating to causation, of “failing
to analyze” certain issues in any manner whatsoever, or even of “ignoring” certain facts and
issues entirely.>® The Panel should be skeptical of these claims wherever and whenever they
occur. Asthe United States describes in more detail below, in the case of every issue and fact
that Complainants assert that the Commission “dismissed,” “ignored,” or discussed in a
“cursory” way, the record clearly shows that the Commisson considered all of the available
record evidence, appropriatdy weighed it, and performed a thorough and objective assessment of
theissuein question. Indeed, thelength and detail of the Commission’s Report in this
proceeding® is an indication of the level of care and the amount of effort the Commission
expended to ensure that its analysis was comprehensive, well-reasoned, and fully supported by
the record evidence.

457.  Aswewill show below, Complainants’ assertionsin this regard are unfounded and
should be regjected.

b. The ITC s Causation Analysis For Certain Carbon Flat-Rolled Steel Was
Fully In Accordance With Articles 2.1 and 4.2 of the Safeguards
Aqgreement

458.  For certain carbon flat-rolled sted, the ITC conducted a thorough and objective
assessment of the record evidence and established that there was a genuine and substantial cause
and effect relationship between increased imports and seriousinjury. The ITC sanayss
established that there was a clear corrdation between increasesin the volume of increasingly
low-priced imports in the marketplace and the significant declines in the overall condition of the
carbon flat-rolled steel industry that occurred during the latter half of the period of investigation.
The ITC aso conducted a thorough and objective examination of the nature and extent of injury
that was caused by increased imports and other relevant factors and ensured that it did not
attribute the injurious effects of non-import factors to importsin its analysis.

53 See, e.g., Japan First written submission, para. 230 (“the ITC ignored detailed and exhaustive evidence
[initsinvestigation] that did separate and distinguish . . . alternative causes”) & para. 251 (the I TC’ s non-attribution
discussion for certain carbon flat-rolled steel is“disappointingly sparse”); Brazil First written submission, para. 160
(the ITC’ s causation analysis in its Report “palesin comparison” to the “robust and detailed evidence it was
provided” allegedly showing a lack of causation; moreover, the ITC “made no attempt ‘separate’ and distinguish’ the
injurious effects” of various factors and “ignored detailed and exhaustive evidence” on the matter); New Zealand
First written submission, para. 4.141 (the ITC “wrongly dismisses [demand declines] entirely as a cause of injury . .
. by means of a short generalized discussion”) & para. 4.149 (the I TC “wholly failed to assess the nature and extent”
of injury caused by increased capacity).

54 The Commission’s opinions comprised 560 single-spaced pages of analysis and consideration of data,
while its factua report comprised more than 400 pages of text and charts, and alarge number of appendices. ITC
Report, Vols. I, 11, & Ill. In addition, the ITC prepared a number of other memoranda for review during the course
of the proceeding.



United States - Definitive Safeguard Measures First Written Submission of the United States
on Imports of Certain Steel Products October 4, 2002 - Page 127

i For Certain Carbon Flat-Rolled Steel, the ITC Objectively
Analyzed and Fully Explained the Nature of the Causal Link
Between Imports and the Industry’s Serious Injury

a. The ITC’s Analysis Established That There Was a Clear
Correlation Between Import Trends and Declines in the
Industry’s Condition

459. Initsanalysis, the ITC established that there was a genuine and substantial causal link
between import trends and the significant declinesin the condition of the carbon flat-rolled steel
industry during the later half of the period of investigation. The ITC explicitly took into account
factors that affected the competitiveness of domestic and imported merchandise in the U.S.
market,>* the trends in import volumes and market share during the period,>* the pricing effects
of imports,>’ and correl ations between these trends and changes in the various indicia of the
industry’ s condition.>® After conducting this examination, the ITC correctly found that there
was a clear correlation between increases in low-priced imports and the substantial declinesin
the industry’ s condition during the period.

460. ThelTC sanalysisreflects awell-reasoned and cogent analytica approach to the
complexities of alarge and sophisticated market for a critical raw material for any industrial
economy. Initsreport, the ITC found a number of conditions of competition affected the market
for carbon flat-rolled steel during the period of investigation, including the facts that:

a There was significant and steady growth in demand for carbon flat-rolled steel
from 1996 through 2000, with apparent U.S. consumption growing by 7.8 percent
between 1996 to 2000.>*° During the period from January 2001 to June 2001,
however, demand declined by 14.9 percent from the comparable period in 2000.>*°

b. The growth in productive capacity of foreign and domestic producers out-paced
demand growth, with foreign productive capacity growing by 15.2 percent
between 1996 and 2000 >** and domestic productive capacity growing by 15.9
percent.>*?

55 |TC Report, pp. 56-58.

%6 | TC Report, pp. 59-60.

%7 |TC Report, pp. 59-60.

58 | TC Report, pp. 60-62.

59 | TC Report, p. 56.

50 | TC Report, p. 56-57.

%1 |TC Report, p. 57-58.

%2 INV-Y-209, Table FLAT-ALT7 (US-33).
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C.

Foreign capacity increases occurred during a period of disruption in the world
steel markets, asthe Asian financial crisisin late 1997 and early 1998 led to the
curtailment of steel consumption in Asian markets and created a flood of steel
seeking alternative markets.®* The acceleration of the financid deterioration in
the former Republics of the Soviet Union and the decline for steel demand had a
similar effect on the world steel market.

Thereisgenerally a moderate to high degree of substitutability between domestic
and imported carbon flat-rolled steel, with most purchasers finding imported and
domestic merchandise to be comparable in terms of quality, product range, and
consistency.>*

Although most purchasers ranked quality as the most important factorsin their
purchase decision, the large majority of purchasers rated price as one of the three
most important factorsin their purchase decision.®™ A significant percentage of
purchasers rated price as the most important factor in the purchase decision.>®
Moreover, aimost haf of all purchasers reported that they “dways’ or “usudly”
purchase the lowest price carbon fla-rolled products available.>’

Imports of various subcategories of carbon flat-rolled stee are affected by a
number of antidumping and countervailing duty orders, some of which predated
the period of investigation and some of which wereimposed during the period.>*®

461. Taking the foregoing conditions of competition into account, the ITC then conducted a
thorough and obj ective examination of the trends of imports and industry injury factors. It
concluded that there was a clear correlation between import volume and pricing trends and
declines in the overall condition of the industry.® In particular, after noting that the volume
levels of imports remained essentially stable in 1996 and 1997,>° the ITC found that a “dramatic
increase in the volume of importsin 1998 — at the midpoint of the period examined — coincided
with sharp declines in the domestic industry’s performance and condition, which occurred
despite growing U.S. demand.”*** Moreover, the ITC noted, this surge of importsin 1998
entered the market at prices that were “generally significantly lower-priced” than during the first

553
554
555
556
557
558
559
560
561

ITC Report, p. 58.

ITC Report, p. 58.

ITC Report, p. 58 & Table FLAT-64.
ITC Report, p. 58 & Table FLAT-64.
ITC Report, pp. 58 & FLAT-57.

ITC Report, p. 58.

ITC Report, pp. 59-62.

ITC Report, pp. 59-60.

ITC Report, p. 59.
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two years of the period and that imports were priced significantly below domestic merchandise,
thus leading to declinesin domestic prices.>®

462. Therecord supported these findings. In particular, it showed that, as aresult of the 1998
surge in import volume — which reflected a 31.3 percent increase in the volume of imports —%
imports increased their share of the overall market by 2.5 percent and their share of the
commercia market for carbon flat-rolled steel by more than 5 percent in 1998,°* causing similar
substantia declines in the industry’ s share of the overall and commercial markets.®® Moreover,
with import pricing falling as the surge continued, the industry’s operating income margin in
1998 dropped by 2.1 percentage points (to 4.0 percent), even though demand had grown and the
industry’ s costs had fallen in that year.>® Given these correlations, the record showed, and the
ITC correctly found, that there was a direct coincidence between the surge in low-priced imports

and declinesin the industry’s condition in 1998.

463. Inaddition, the record also established a clear correlation between import volume and
pricing trends and changes in the industry’ s condition in 1999 and 2000, the final two full years
of the period of investigation. Although it wastrue -- asthe ITC itself noted -- that the “volume
of imports slackened somewhat during thesetwo years,” it was also true that import volumesin
1999 and 2000 remained substantially higher than in 1996 and 1997°°" and that increasingly low-
priced imports continued to disrupt pricing levelsin the market, leading to substantial declinesin
the industry’ s pricing levels and operating income margins.*®

464. |Insum, asthe ITC stated, the record showed that:

The import surge in 1998 altered the competitive strategy of domestic producers. After
the initial wave of importsin 1998, which captured substantial market share from
domestic producers, domestic producers sought to protect [their] market share against
further import penetration by competing aggressively against imports on price. Repeated
price cuts by the industry, while stemming somewhat the tide of imports and increasing
domestic shipments, did nothing to improve the industry’ s condition. Moreover, the price
declines occurred despite the fact that demand for certain carbon flat-rolled sted

increased in both 1999 and 2000 . . . . Asnoted above, purchasers generally consider
price an important factor in the purchasing decision[,] . . . the lowest price frequently

%62 | TC Report, pp. 60-61.

%3 INV-Y-209, Table FLAT-ALTY.

%4 | TC Report, p. 59; INV-Y-209, Table FLAT-ALT7 (US-33); CR and PR at Table FLT-12to FLAT-15,
FLAT-17.

55 | TC Report, p. 59; INV-Y-209, Table FLAT-ALT7 (US-33); CR and PR at Table FLT-12 to FLAT-15,
FLAT-17.

6 | TC Report, p. 60.

%7 |TC Report, p. 60. For example, the volume of imports was 13.7 percent higher in 2000 than in 1996.
ITC Report, p. 60, and INV-Y -209, Table FLAT-ALT7 (US-33).

8 | TC Report, pp. 60-62.
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winsthesdel,] . . . [and] purchasers generally consider imported certain carbon flat-
rolled steel comparable in quality to domestically produced certain carbon flat-rolled
steel. In such amarket, the increased volume of imports, at prices that undercut and
depressed and suppressed domestic prices, had an injurious impact on the domestic
industry, particularly when the domestic industry aggressively cut prices to meet the
continued influx of import volumes.>*®

465. Intheend, the ITC sdetermination for certain carbon flat-rolled steel correctly reflects
one simple and undeniable economic truth. In 1998, imports surged into the U.S. market as a
result of the Asian financial crisis and the deteriorating condition of the Russian steel market and
managed to obtain significant additional market share as aresult of substantial underselling.

The aggressive pricing practices of imports were a substantia cause of the price declines that
caused prices of carbon flat-rolled steel to plummet dramatically in 1998 and imports' continued
underselling throughout 1999 and 2000 resulted in the depression of domestic pricesin 1999 and
the suppression of pricesin 2000 and 2001. This graightforward description reflects the reality
of competition in the carbon flat-rolled steel marketplace in the United Statesin 1998, 1999, and
2000.

466. No matter what other rationaes or excuses are offered by Complainantsto try to explain
away the massive price declines that occurred in the market in these years, the fact remains that
increased imports, whether considered in conjunction with other factors or not, were a* genuine
and substantial” cause of the declinesin the industry’ s pricing and operating income levels. Any
arguments to the contrary simply reflect afailure to recognize the realities of the competitive
conditions affecting the U.S. market for certain carbon flat-rolled steel during the period between
1998 and 2000.

b. Complainants’ Arguments to the Contrary Have No
Merit

467. Despite the ample record evidence showing a correlation between import volume and
pricing trends and declines in the industry’ s condition in 1998, 1999, and 2000, Complainants
contend that the ITC failed to establish the existence of acorrelation between these trends.

Their arguments are flawed because they mischaracterize the record data, ignore critical evidence
showing fierce price competition between imports and domestic merchandise, or reflect a not
particularly plausible assessment of the record evidence relating to competition in the U.S.
carbon flat-rolled steel market. They should be rejected.

468. First, several Complainants mistakenly contend that the record showed that the industry
was not injured by imports between 1996 and 2000, citing the fact that the industry’ s net

%9 | TC Report, pp. 61-62 (emphasis added).
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commercial sales, domestic shipment, and production levels all grew during that period.> Their
argument is flawed in two respects. First, while it may be true that the industry’ s sales, shipment,
and production levels did, in fact, increase during the period between 1996 and 2000,>"* the
record reflects that these increases essentially tracked the growth in demand for certain carbon
flat-rolled steel during the period from 1996 to 2000.°”> More importantly, the record shows that
the industry was only able to maintain its production, shipment and sales level s between 1999
and 2000 by cutting prices dramatically in response to the extraordinary declines in import
pricing that began in 1998 and continued thereafter.>”® As aresult of this competitive strategy,
the industry’s pricing levels and operating income levels dropped precipitously during the period
from 1996 to 2000.°"* Accordingly, the industry confronted the Hobson's choice of either
maintaining its market share at the expense of lower prices and profit margins or sacrificing
sales, reducing production, and closing facilities.

469. Secondly, a number of Complainants assert that there was no correlation between import
volume trends and declines in industry condition on an annual basis during the last three years of
the period of investigation.>”™ In this regard, they state the record showed that the industry’s
overall condition was not immediately and adversely impacted by the surge of imports that
occurred in 1998 and that it only began declining substantially in 1999 and 2000, when imports
volumes were also in decline.

470. Complainants are wrong factually. First, the 1998 surge in import volume did indeed
have aclear and adverse impact on the overall condition of the industry.>® In 1998 -- when
import volumes increased by 31.3 percent and import sales values dropped by 8.4 percent®” --
the industry’ s share of the overall market fell by 2.5 percentage points, its share of the
commercial market fell by more than 5 percentage points, its aggregate net sales vaue dropped
by 3.0 percent (despite an increase in its overall net sdes quantity of 0.5 percent), its average unit
sales prices fdl by 3.1 percent, its aggregate gross profits fell by 19.8 percent, its aggregate
operating income levels dropped by 36.9 percent, and its operating income marginsfell by 2.1
percentage points from the previous year’s level.*”® These declines occurred in amarket in which
demand grew by 3.2 percent. Given these declines, it is difficult to understand how

50 China first written submission, paras. 377-379; Brazil, first written submission, paras. 166-67.

51 INV-Y-209, Table FLAT-ALT7 (US-33).

572 See INV-Y-209, Table FLAT-ALT7 (US-33).

58 |TC Report, p. 61.

5 |TC Report, p. 61; INV-Y-209, Table FLAT-ALT7 (US-33).

57 See Japan First written submission, paras. 231, 234-239; EC First written submission, para. 471; Brazil
First written submission, paras. 161, 163, & 169; New Zealand First written submission, para. 4.126; K orea First
written submission, paras. 105-108.

5% |TC Report, p. 61; INV-Y-209, Table FLAT-ALT7 (US-33).

57 INV-Y -209, Table FLAT-ALT7 (US-33).

58 INV-Y-209, Table FLAT-ALT7 (US-33).
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Complainants could seriously believe that there was not a decline in the overall condition of the
industry that was correlated to the 1998 surge.>”

471. Moreover, there was also adistinct correlation between the volume and price trends of
imports and the continuing declines in the industry’ s condition that occurred in 1999 and 2000.
In this regard, even though import volumes “ slackened somewhat” in 1999 and 2000 from their
1998 surge level, import volumes in both years remained substantially above 1996 and 1997
levels>® Indeed, in the year 2000, import volumes were 13.7 percent higher than in 1996.%
Moreover, as discussed above, these elevated levels of imports continued to be sold at prices that
were substantially lower than domestic prices, and were, in fact, lower than their 1996 and 1997
levels>® Asaresult of this continued and substantial underselling, imports depressed and
suppressed domestic prices in both 1999 and 2000, and caused continued dedinesin the
industry’ s net unit sales vaues, gross profits, operating income, and operating income margins.>®
Given this, Complainants argument that there is no correlation in these years between import
trends and declinesin the industry’ s condition is simply an attempt to read out of the record of
this case the ample evidence that shows that imports adversely affected the industry’ s domestic
pricing and financial condition in 1999 and 2000.

472. Itisimportant to note that few of the Complainants have actually challenged the factual
underpinnings for the ITC' sfinding of aclear corrdation between the persistent underselling by
imports and declines in the price and profitability levels of the domestic industry.®®* In this
regard, it must be assumed that they recognize, as did the ITC, that the record pricing data firmly
established that:

. The elasticity of substitution between imports and domestic merchandise was
moderate to high.>®

5 In thisregard, the United States notes that Japan makes the claim that the 1998 surge in imports was not
a“dramatic” increase in import volumes, as stated by the ITC. Japan First written submission, para. 233; see also
Brazil First written submission, para. 163. In 1998, that is, in one calendar year, the total volume of imports entering
the carbon flat-rolled market in 1998 increased by 6.1 million tons, an increase of 31.3 percent over the 1997 level of
19.2 million tons. INV-Y-209, Table FLAT-ALT7. Thus, in that year, following the Asian financial crisis and the
continued deterioration of the Russian market, imports increased their share of the entire commercial carbon flat-
rolled steel market of more than five percent. ITC Report, p. 59. In a market the size of the U.S. carbon flat-rolled
steel market (especially one that is reasonably price-sensitive), this one-year increase was clearly a“dramatic” one.

%0 INV-Y-209, Table FLAT-ALT7 (US-33).

%l INV-Y-209, Table FLAT-ALT7 (US-33).

%2 | TC Report, pp. 60-62 & Tables FLAT-66-71 & FLAT-73-74 (pricing comparison charts); INV-Y -209,
Table FLAT-ALT7 (US-33).

83 | TC Report, pp. 60-62 & Tables FLAT-66-71 & FLAT-73-74 (pricing comparison charts); INV-Y-209,
Table FLAT-ALT7 (US-33).

%84 EC First written submission, paras. 472 & 475; New Zealand First written submission, para. 4.133.

%5 | TC Report, pp. 58 & 62.
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. Imports routinely undersold the domestic merchandise throughout the period of
investigation.>®®
. Import prices fell substantially as imports surged in 1998 in response to the Asian

crisis and the acceleration in the financial deterioration of the former republics of
the Soviet Union, and generally continued to decline throughout the remainder of
the period. Even though there was an improvement in import and domestic prices
in 2000, imports continued to undersell domestic merchandise by substantial
margins on most price comparisons during 2000. Moreover, prices declined even
further in interim 2001.%%

. Domestic price declines followed decreases in import prices during the period.
The moderate to high leve of substitutability between imports and domestic
merchandise showed that domestic price declines were due, to a significant
degree, to aggressive import underselling. Asaresult, the industry’ s revenues and
profitability levels declined substantially from 1998 to 2000.>%®

473. Despite these uncontroverted factual findings, several Complainants contend that there
was nhot, in fact, aclear causal link between import pricing and domestic pricing. For example,
the EC contends that imports could not possibly have caused any dedines in domestic prices
because they generally had a market share of less than 10 percent throughout most of the period
from 1996 to 2000.%*° The EC's argument ignores the fact that, in arelatively price-sensitive
market like the carbon fla-rolled market,>* even arelatively small volume of low-priced
merchandise can have adramatic impact on pricing throughout the market.>®* Accordingly, the
fact that imports did not occupy a predominant share of the market during the period of
investigation does not, by itself, indicate that imports could not have a significant effect on
domestic prices.

474. Moreover, the EC itself appearsto recognize that arelatively small volume of
merchandise can have asignificant effect on pricesin the carbon flat-rolled steel market. In this
regard, the EC -- like other Complainants -- argues that the domestic minimills were primarily
responsible for price declinesin the carbon flat-rolled market.>*> However, in making this
argument, the EC and the other Complainants appear not to have noticed that, on a year-to-year

8% | TC Report, pp. 60-62.
%7 |TC Report, pp. 61-62.
8 | TC Report, p. 60-62.
89 EC first written submission, para. 472.
In thisregard, the United States notes that the I TC found that there was a moderate to high level of
substitutability between imports and domestic merchandise during the period of investigation, which indicates that
therewas ahigh level of probability that domestic prices would drop in response to declines in import prices. ITC
Report, p. 58.

%1 |TC Report, FLAT-60 & n.42.

%92 EC first written submission, paras. 473-475.

590



United States - Definitive Safeguard Measures First Written Submission of the United States
on Imports of Certain Steel Products October 4, 2002 - Page 134

basis, minimills shipped a substantially smaller volume of carbon flat-rolled steel to the
commercial market than is accounted for by imports.>* Clearly, then, the EC would appear to
believe that these sorts of volumes can, indeed, have a significant impact on pricing in the
marketplace. The United States believes that the EC should not be allowed to have it both ways.
The intrinsic contradictions in their arguments should lead the Panel to rgect both of them.

475.  Further, Brazil asserts that the ITC' s price findings were flawed because the ITC failed to
notice that domestic products were priced below import prices throughout the latter half of 2000
and the beginning of 2001.>** Brazil’s argument is premised on a mistaken reading of the record.
During the period of investigation, imports of carbon flat-rolled sted undersold domestic
merchandise by substantial margins in a substantial majority of possible price comparisons, even
during the last year and a half of the period of investigation.®* More specificaly, the public
versions of the Commission’s quarterly price comparisons for the slab, plate, hot-rolled and one
cold-rolled price comparison products all show imports underselling domestic merchandise by
substantial margins on the large majority of price comparisons through 2000.*® Moreover, on
one of thetwo cold-rolled price comparison products, imports routinely undersold the domestic
product through the first quarter of 2001.>" While the domestic product did undersell imports on
these products in amajority of instances in interim 2001, this underselling only occurred after the
domestic merchandise had pursued the imports downward on prices through the three years prior
to that time.>®

476. Itistruethat, for the remaining cold-rolled price comparison product, the industry
undersold imports during 2000 and in interim 2001, usually by small margins.>® However, the
record also shows that imports of this cold-rolled product nonethel ess consistently undersold the
domestic industry by substantial margins during 1998 and 1999, when the industry experienced
substantid declinesin its profitability levels®® Given this, it is clear that Brazil’ s assertions
about the prevalence of underselling by the industry during the latter half of 2000 and interim
2001 are simply an attempt to distract the attention of the Panel from the fact that the weight of
the pricing evidence shows that imports | ed prices down during the period from 1998 through
2000 by aggressive underselling.

%3 The record showed that minimills shipped at most 11.9 million tons of all carbon flat-rolled products
(which includes a small percentage of GOES and tin mill products) in the merchant market on annual basis during
the period of investigation. INV-Y-215, Table FLAT-1 (minimill trade data) (US-60). The annual volume of
imports shipped into the U.S. market was never less than 18.3 million tons. INV-Y-209, Table FLAT-ALT7 (US-
33).

%4 Brazil first written submission, paras. 74 & 210-211.
5% |TC Report, Tables FLAT-66 to FLAT-73-74.
%6 | TC Report, Tables FLAT-66 to FLAT-69, FLAT-70.
%7 | TC Report, Table FLAT-70.
%8 | TC Report, Tables FLAT-66-69, 70.
%9 |TC Report, Tables FLAT-71.
80 | TC Report, Tables FLAT-71.
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477. Brazil also contends that the ITC sandysisis flawed because it did not take into account
the fact that domestic prices were falling more quickly than import prices during the latter half of
the period.®® Brazil’s pricing argument ignores the conditions of competition in the marketplace.
It should not be surprising that domestic prices were falling faster than import prices, during a
period when domestic producers were atempting to maintain market share by eliminating the
substantial price undercutting that imports were engaged in throughout the period of
investigation. In such a situation, domestic producers will be forced to cut their prices at a more
rapid rate than imports to avoid aloss of additional market share. Given that domestic prices
were routinely higher than imports throughout the period,® such a decline does not indicate that
it was domestic producers who were leading prices downward.

478. Findly, Brazil contends that the “greatest flaw in the ITC' s pricing discussion is the fact
that the margins of underselling in 1997 [by imports] . . . were about the same as 1999 and
2000,”® which -- Brazil appears to suggest -- indicates that imports were simply maintaining an
appropriate price level below domestic producers in the market. What Brazil fails to
acknowledge isthat two critical developments occurred in the market in 1998 that dramatically
affected conditions of competition in the market and resulted in the depression of domestic
carbon flat-rolled prices. First, there was a sudden and massive surge of importsin that year as a
result of the Asian financial crisis and the continued deterioration in the steel market in the
former Soviet Union. Second, as aresult of thissurge, import prices declined precipitously
during that year and continued to decline and remain at low levels through the end of June 2001.
While it may be true, as Brazil asserts, that imports maintained a substantial and consistent
margin of underselling during the last four years of the period, the record also established that the
significant increase in the volume of increasingly low-priced imports in 1998 placed substantial
downward pressure on prices during the last three and a half years of the period of investigation.

479. Finally, New Zealand contends that the ITC' s price suppression and depression findings
are flawed because, “[t] o establish that imports drove down domestic prices, it would be
necessary to show that imports led down domestic prices and the domestic product lost market
share.”® New Zealand’ s argument ignores basic economic reality. Although it istruethat a
combination of import and domestic price declines and aloss of domestic market share might be
agood indication that imports have suppressed or depressed domestic prices, it is not the case
that price-suppression or depression will necessarily be accompanied by market share losses.
Instead, significant price-suppression or depression can occur without market share losses if the
domestic producers choose to compete closely on price with imports rather than lose market
share. In this situation, the domestic producers may maintain arelativey stable market sharein
the face of aggressive import pricing competition but experience significant pricing and
profitability declines. Indeed, thisis exactly what occurred in the carbon flat-rolled steel market

%1 Brazil First written submission, paras. 74 & 210-211.

82 | TC Report, p. 61 & Tables FLAT-66-71, 73-74.
3 Brazil First written submission, para. 211.
8% New Zealand First written submission, para. 4.133.
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in 1999 and 2000, after domestic producers realized that they had lost substantial market share in
1998 due to amassive influx of lower-priced imports. By lowering their pricesin response to
import price declines, the industry was able to limit their loss of market share. New Zedand's
argument simply ignores basic concepts of rational economic behavior.

480. Insum, the ITC thoroughly and objectively examined the record evidence in this
investigation and concluded that there was aclear correlation between the pricing and volume
trends of imports of certain carbon flat-rolled sted and the declinesin the industry’s condition
during the latter half of the period of investigation. Although Complainants have tried to
establish that the ITC' s analysis contains factual flaws or isinconsistent with the record, they
have failled to do so. Their arguments are unfounded and should be rejected.

ii. For Certain Carbon Flat-Rolled Steel, the ITC Conducted a
Reasoned and Adequate Examination of the Injury Purportedly
Caused by Factors Other than Increased Imports And Ensured
That Any Injury Caused By These Factors Was Not Attributed to
Imports

481. Inaddition to correctly finding that there was a clear correlation between the pricing and
volume patterns of imports and the declining condition of the carbon flat-rolled steel industry, the
ITC aso conducted athorough and detailed examination of factors other than imports that might
be have caused injury to the carbon flat-rolled industry during the period of investigation. In
particular, the ITC considered whether several other factors might be sources of injury to the
industry, including dedining demand in the domestic market, increases in the industry’ s
productive capacity, the industry’s legacy costs, possible poor management decisions by the
industry, intra-industry competition, and buyer consolidation.

482. For each of these factors, the ITC identified and discussed in detail the nature and extent
of the injury attributable to that factor, if any, during the period of investigation and ensured that
it would not attribute to imports any injury caused by those factors. Complainants' arguments
that the ITC failed to do so are unfounded and should be rejected by the pand.

483. We address below each of the factors considered by the ITC inits andyss.

a The ITC Properly Ensured that It Did not Attribute to
Imports Any Injury that Was Attributable to Declines in
Demand

484. Consistent with the Appellate Body’ s guidelinesin US - Wheat Gluten, the ITC first

identified the substantial demand dedines that occurred in the carbon flat-rolled steel market in
the three quarters of the period of investigation as a possible source of injury to the industry. In
itsanalysis, the ITC explained, in areasoned and thorough manner, the nature and extent of the
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injurious effect that was attributed to these demand declines, and distinguished that effect from
the effects of imports.

485. More specificaly, initsanalysis, the ITC explicitly recognized that demand for carbon
flat-rolled steel had declined substantially during the last three quarters of the period of
investigation.®® It specifically noted that this demand decline occurred only very latein the
period, beginning with the fourth quarter of 2000 and lasting through the first two quarters of
2001.°® It correctly noted, however, that demand had increased consistently during each of the
five years before interim 2001, and that the industry had been experiencing serious injury
because of imports since at least 1998, even though demand was still rising in that year.
Moreover, the ITC found that, as aresult of import competition, the industry’ s condition
continued to deteriorate in 1999 and 2000, even though demand continued to rise during these
years.®® Asaresult, the ITC properly concluded that the demand declinesin interim 2001 had
only exacerbated the industry’ s level of serious during that period,®® and had not been the cause
of injury during prior periods. It is clear then that the ITC properly discounted these declinesin
demand as a significant cause of injury during the period.

486. Ascan be seen, then, the ITC thoroughly discussed the nature and the extent of the injury
that was attributable to demand declines during the period. ThelTC correctly noted that demand
declines had become evident only during the final three quarters of the period of investigation
and could only have contributed substantially to the industry’s * continued deterioration” during
that small period of time.*® In other words, as the ITC correctly found, these demand declines
could not possibly have contributed to the serious declines in the condition of the industry that
occurred during the two-and-a-haf years prior to this period, when demand was, infact,
increasing.®® By performing an analysis that assessed whether imports caused injury to the
industry during aperiod of increasing demand, the ITC was able to distinguish the effects of the
demand declines in the final quarters of the period of investigation from those attributable to
imports during prior periods. Asaresult, the ITC was able to ensure that it did not attribute the
injury caused by these late-period demand declines to imports. In sum, the ITC properly
separated and distinguished the effects of demand declines from those of importsin its anaysis.

487. Despite this, Complainants challenge the ITC' s analysis, contending that the ITC
improperly discounted demand declines as a significant source of injury to theindustry.®** For
example, Japan, Brazil and New Zealand all assert that the ITC improperly ignored the fact that

85 | TC Report, p. 63.
& |TC Report, p. 63.
87 | TC Report, p. 63.
58 | TC Report, p. 63.
89 | TC Report, p. 63.
810 | TC Report, p. 63.
611 Japan First written submission, paras. 251-261; Korea First Written Submission, paras. 132-34; Brazil
First written submission, paras. 180-185; New Zealand First written submission, paras. 4.140- 4.145.
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the industry’ s operating income margins supposedly moved in tandem with changes in
demand.®*? Thisassertion is factually wrong. The record clearly showed that the industry’s
operating income levels did not fluctuate with demand.®*®* Although the industry’ s operating
income margins did increase between 1996 and 1997 at the sametime as a growth in demand, its
operating margins declined in each of 1998, 1999 and 2000, even though demand grew in each of
these years.®* The only distinction, in fact, between 1997 and the three subsequent yearsis a
simple one: there was a substantially higher volume of imports in the markets in these years than
in 1997 levels and these imports were priced at substantially lower levelsthan in 1997. Given
this, these Complainants’ argument has no factual foundation at all.

b. The ITC Properly Ensured that It Did not Attribute to
Imports Any Injury Attributable to Domestic Capacity
Increases

488. ThelTC also identified the industry’ s capacity increases as a possible source of injury
during the period of investigation. Initsanaysis, the ITC explained, in areasoned and thorough
manner, the nature and extent of the injurious effect attributable to these capacity increases, and
distinguished ther effect from that of imports. The ITC' sandysswas fully in accordance with
the requirements of the Safeguards Agreement, even though Complai nants assert otherwise.

489. ThelTC first identified the nature and extent of the effects of the industry’ s capacity
increase on its condition. It correctly recognized that the industry’ s production capacity had
increased by 15.9 percent from 1996 to 2000 and that the industry’ s capecity had increased a a
rate that was higher than the increase in demand during that same period, given that consumption
had grown by 7.8 percent.®™ It also correctly recognized that the industry’s production levels,
while growing, had not kept pace with the increases in the industry’ s capecity level st
Moreover, after considering the relationship of these two trends, the ITC correctly found that
imports were not a significant cause of declines in the industry’ s capacity utilization rates.
Instead, it found that these capacity utilization declines were due “in significant part” to the
increase in industry capacity over the period.®’

490. Inother words, the ITC correctly discussed the nature and extent of the industry’s
capacity rates, found that they had been primarily responsible for the declines in the industry’s

512 Japan First written submission, paras. 251-261; Korea First Written Submission, paras. 132-34; Brazil
First written submission, paras. 180-185; New Zealand First written submission, paras. 4.140- 4.145.

513 INV-Y-209, Table FLAT-ALT7 (US-33).

84 INV-Y-209, Table FLAT-ALT7 (US-33). Apparent U.S. consumption grew from 203.2 million tons in
1996 to 207.7 million tons in 1997 to 214.4 million tons in 1998 to 217.4 million tons in 1999 and 218.9 million
tonsin 2000. Id. The industry’'s operating income margins grew from 4.3 percentin 1996 to 6.1 percent in 1997
but declined to 4.0 percent in 1998, declined further to -0.7 percent in 1999 and then to -1.4 percent in 2000. Id.

15 | TC Report, p. 63; INV-Y-209, Table FLAT-ALT7 (US-33).

616 | TC Report, p. 63.

7 | TC Report, p. 63.
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capacity utilization rates, and therefore explicitly chose not to attribute the bulk of these declines
to imports. Indeed, as can be seen from its determination, at no point in itsanalysisdid the ITC
specifically find that the declines in the industry’ s capecity utilization rates were attributable in
substantial part to imports or attempt to characterize these declines as an significant indication
that imports were causing injury to the industry.®*® Accordingly, it is clear that any argument
made by Complainants that the ITC improperly attributed the declines in theindustry’ s capecity
utilization rates to imports reflects a misunderstanding of the ITC' s actual discussion on cgpacity
utilization.®™® Moreover, it is equally dear that the ITC properly separated and distinguished the
effect of the industry’ s capacity increases on the industry’ s capacity utilization rates and
attributed little of these declines to imports.®*

491. Inaddition to assessing the impact of the industry’ s capacity increases on its capacity
utilization rates, the ITC also addressed arguments made by importers and foreign producers that
the industry’ s capacity increases placed significant pressure on domestic prices, thereby causing
price declines® Initsanalysis of thisissue, the ITC thoroughly discussed the nature and impact
of these capacity increases on domestic pricing behavior. As discussed above, the ITC noted
that the industry had added capacity during the period of investigation, and concluded that the
capacity additions had outstripped increases in demand during the same period.®? Although it
found that these increases in capacity were generally justified because there had been consistent
demand increases in the market, it also recognized that this increased capacity provided the
industry with “a significant incentive to maximize the use of steel making assets,” which would
have an “ affect [on] producers’ pricing behavior,”®?® as the foreign respondents had urged.

492. Nonetheless, the ITC did not simply conclude that these capacity increases had caused the
substantial price declines that hit the carbon flat-rolled steel market in 1998, 1999, and 2000.

518 |t should be noted that, while the ITC did rely on these capacity increases as a grounds for finding that
the industry was “seriously injured,” I TC Report, pp. 51-52, that finding relates to whether the industry has suffered
a significant decline in its overall condition, not whether imports had a substantial causal link to the declinesinthe
overall condition of the industry.

619 See, e.g., Brazil First written submission, para. 191. In thisregard, the United States notes that it is
because the ITC did not ascribe any declines in the industry’s capacity utilization rates to imports that the A ppellate
Body’s holdingin US - Wheat Gluten isinapposite to the ITC’s carbon flat-rolled steel analysis. Asthe Appellate
Body noted in Wheat Gluten, the ITC explicitly found that declines in the industry’ s capacity utilization rates were
the direct result of the increase in imports. US - Wheat Gluten, AB Report, paras. 82-84. Here, of course, thel TC
has held the opposite.

820 1t is, of course, the case that a small portion of these capacity utilization declines were attributable to
imports over the entire period, because imports did gain market share between 1996 and 2000. Moreover, some part
of theindustry’s capacity utilization declines in 1998, when imports gained 2.5 percentage points of market share,
was attributable to thisimport increase. However, as can be seen from the ITC's analysis, it placed little emphasis
on thisfactor as an indication of the causal link between importsand serious injury. |ITC Report, p. 63.

821 |TC Report, p. 63.

22 |TC Report, p. 63. In thisregard, the record showed that apparent consumption had grown by 7.8
percent from 1996 to 2000, ITC Report, p. 63, while industry capacity increased by 15.9 percent during that period.
INV-Y-209, Table FLAT-ALT 7 (US-33).

62 | TC Report, p. 63.
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Instead, it appropriately examined the ample record data on pricing to assess the nature and scope
of the price effects of both importsand this increased capacity in the market.®** Aswe have
previously discussed, the record data on pricing -- both the price comparison data and the data on
average unit values -- showed that imports consistently undersold the domestic industry
(including minimill producers) throughout the period of investigation,®® that the large surge of
lower-priced imports in 1998 had caused a significant drop in pricesin tha year, and that imports
continued to lead prices down, or keep them suppressed, by consistent underselling through 1999
and 2000.%%

493. Moreover, even though the ITC correctly acknowledged that minimills had added the
large bulk of this additional capacity and this additional lower-cost capacity had some effect on
prices,””’ the ITC also correctly found that imports of hot-rolled merchandise had consistently
undersold the merchandise sold by minimills during the period from 1998 and 2000.°® Thus,
although the ITC recognized that these capacity increases played some rolein price declinesin
the market, it also correctly found that it was increased imports, not capacity increases, that were
primarily causing the price declines that occurred during the period from 1998 to 2000.°%

494. Given theforegoing, it isclear tha the ITC discussed the nature and extent of the price
declines attributable to both imports and increased industry capacity and distinguished and
separated the price declines attributable to imports from those atributable to capacity increases.
In thisregard, the ITC properly assessed that these capacity increases were substantial and were
likely to have some effect on prices because they had outstripped the growth in demand.
Nonetheless, the ITC aso correctly noted that weight of the record evidence established that
imports had afar more significant and negative impact on prices than did these capacity
increases, specifically and correctly noting that “imports, rather than domestically produced stesl,
led prices downward during the POI.”%*° Moreover, by finding that capacity increases had some
effect on domestic pricing but imports had afar more substantid effect, the ITC appropriately
made a qualitative finding on the general level of injury that should be attributed to each factor.

52 |TC Report, p. 63-64.

55 |TC Report, p. 63-64 & Tables FLAT-66 to FLAT-71.

5% |TC Report at 63-64 & 60-62.

27 | TC Report, p. 65.

28 |TC Report, p. 65. In thisregard, the ITC prepared price comparison charts showing the level of
underselling and overselling by imports with respect to minimills. INV-Y-215 (import/minimill price comparisons)
(US-38). Although the quarterly pricing comparisons are confidential, the record shows that imports undersold
minimills on their sales of plate, hot-rolled and cold-rolled steel in the large majority of possible price comparisons
during the period, with imports underselling minimills in 64 percent of possible comparisons (70 of 110
comparisons), at marginsranging up to 30.6 percent. Id. Imports undersold minimillsin 76 percent of possible
comparisons (50 of 66) involving plate and hot-rolled merchandise. Id.

52 |TC Report, p. 64.

80 | TC Report, p. 63-64.
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495.  Indeed, the only way in which the ITC could have more specifically identified the distinct
amount of pricing effects caused by these factors would have been to place a quantitative value
on the effects caused by each. However, as we have previously noted, the text of the Safeguards
Agreement does not require a quantitative valuation of the effects attributable to imports or non-
import factors, respectively, nor has the Appellate Body or any pands construed the Safeguards
Agreement to do s0.%%

496. Complainants challenge the ITC' s analysis on a number of grounds. First, Complanants
assert that the ITC analysis failed to recognize that the capacity increases should have had a much
more significant impact on domestic prices than imports because the capacity increases were
much larger on an absolute level than the increases in imports during the period.*? The flaw in
this argument is obvious. Complainants’ argument is premised on an “apples’ to “oranges’
comparison of factors that have differing price effect characteristics. More specifically, instead
of comparing the domestic industry’ s capacity increases during the period to theforeign

industry’ s capacity increases, Complainants simply compared the industry’ s capacity increases to
increases in import shipments. As atheoretical matter, the distinction is critical, because actual
shipments of merchandise, whether domestic or import, have a more direct effect on pricing
behavior in the market than capacity increases in that shipments reflect actual pricing and sales
competition in the market place. In essence, while the availability of capacity might have some
impact on pricing behavior in amarket place, the actual price effects of increased capacity are
only directly and substantially transmitted to the market when that capacity is used to produce
and ship merchandise. Or, asthe ITC's economic staff noted during theinvestigation, “ capacity
is generally not a proximate cause of pricechanges’ in a market.®®

497.  Accordingly, Complainants should have compared the domestic industry’ s capacity
increases to the foreign industry’ s capacity increases during the period of investigation. If they
had, they would have recognized that the foreign industry’ s capacity increase during the period of
investigation was substantially larger than the domestic industry’ s capacity increases during this
period.®* More specifically, foreign production capacity grew by 44 million tons during the
period from 1996 to 2000, while the domestic industry’s production capacity grew by 32.2
million tons®®* In other words, during a period in which demand in the Asian and other markets
was significantly affected by the Asian financial crisis and the continuing deterioration of the
steel markets in the former Soviet Union, foreign sted producers increased ther aggregate
capacity levels by an amount that was 37 percent larger than the domestic industry’s capacity
increases. It should not be surprising, then, that the I TC concluded®® that these substantialy

81 See, e.g., US - Lamb Meat, Panel Report, para. 7.247; US - Wheat Gluten, Panel Report, para. 8.142.

832 See Japan First written submission, paras. 266-67; K orea First written submission, paras. 126-28; Brazil
First written submission, paras. 189-90.

8% EC-Y-042, p. 3 (US-35).

8% Compare 1TC Report, p. 57-8, with INV-Y-209, Table FLAT-ALT7 (US-33).

85 | TC Report, pp. 57-8; INV-Y -209, Table FLAT-ALT7 (US-33).

8% | TC Report, p. 64.
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higher increases in foreign productive capacity had a greater hand in causing price declinesin the
market than domestic capacity increases.

498. Moreover, if Complainants had also compared the increase in import shipments during
the period with theincrease in the industry’ s shipments between 1996 and 1998, they would
have recognized that the import increase during this period was 2.6 million tons, or 60 percent,
larger than the increase in domestic shipments during the same period.®*” Moreover, this
proportionally larger increase in import volume in the market in this period was accompanied by
asignificant reduction inimport prices aswell.*® The only change in these relative trends
occurred in 1998 and 2000, when the industry concluded that it would need to compete with the
substantially reduced import pricing levelsin order to reverse its market share losses. Given the
substantial increase in import volumesin 1998 and the significant reduction in their pricing
levels, it should again not be surprising that the ITC found that increasing import shipments at
lower prices had a more substantial impact on pricing levels in the market than did domestic
capacity increases and domestic shipments.

499. Complainants also assert that the ITC was mistaken when it stated that, if domestic
capacity increases had been the source of injury to the industry, the ITC “would have expected to
see the domestic industry lead prices downward, and wrest market share from imports.” ®*
According to Complainants, the record showed that this was the case as the industry regained
market sharein 1999 and 2000 by aggressively dropping their prices. Complainants misread the
ITC sstatement. First, they ignore the fact that the record clearly showed, asthe ITC found, that
imports led prices down and kept them suppressed during the period from 1998 through 2000,
not the domestic industry. As aresult, one aspect of the Commission’s hypothetical scenario was
not met. Moreover, although the industry did manage to regain some of itslost market share in
1999 and 2000 by actively following downward import pricesin those years, the record did not
show that the industry utilized its increasing cgpacity to wrest market share from imports that
was held by imports at the beginning of the period.**® In other words, by following import prices
downward in 1998, 1999 and 2000, the industry was only able to regain some of its market share
losses, but it was not able to increase its market share over the leve it held in 1996.

500. Finally, Japan asserts that the industry would have remained profitable if it had simply
foregone these capacity increases.®*! Japan’'s argument is misplaced in two significant respects.

87 INV-Y-209, Table FLAT-ALT7 (US-33). U.S. shipmentsincreased from 184.8 million tonsin 1996 to
189.1 million tonsin 1998, an increase of 4.3 million tons. Importsincreased from 18.4 million tonsin 1996 to 25.3
million tonsin 1998, an increase of 6.9 million tons. Id.

% INV-Y-209, Table FLAT-ALT7; ITC Report, TablesFLAT-66 —71, FLAT-73-74.

%9 | TC Report, p. 64; see Japan first written submission, paras. 263-64; Brazil first written submission,
paras. 186-87.

640 INV-Y-209, Table FLAT-ALT7 (US-33).

841 Japan First written submission, para. 268.
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First, it ignores the fact -- recognized by the ITC*? -- that an industry can be expected to increase
its capacity in response to consistent growth in demand in a market, as occurred in the carbon
flat-rolled steel market during 1996 through 2000. Second, and more importantly, Japan’s
argument ignores the fact that, even if theindustry had not increased its capecity levels, imports
would till have surged into the market in 1998 at low-prices and led prices downward through
the remainder of the period. Thus, even if these domestic capacity increases had not occurred,
the record shows that imports would still have caused the substantial price declines seen in the
market during the period from 1998 through 2000. In this regard, the record shows, for example,
that the average unit values of importsfell by 10.1 percent during this period, with all of this
decline being represented by lower pricesin 1998, 1999 and 2000.%*

501. Insum, the ITC properly identified and addressed the nature of the impact that cgpacity
increases had on pricing in the certain carbon flat-rolled market. Its analysis ensured, moreover,
that it did not attribute to imports any price declines caused by capacity increases. Given this,
Complainants’ arguments should be rejected.

C. The ITC Properly Ensured that It Did not Attribute to
Imports The Effects of Legacy Costs

502. ThelTC asoidentified the industry’s legacy costs* as a possible other factor causing
injury to the industry during the period of investigation. Initsanalysis of legacy costs, the ITC
explained, in areasoned and thorough manner, the nature and extent of the effects of these costs
and reasonably found that they had not contributed to the declines in the industry’ s condition
during the period of investigation. Asaresult, the ITC sanalysis properly found that none of the
injury occurring during the period was attributable to these costs. The ITC’'sandysswasfully in
accordance with the reguirements of the Safeguards Agreement.

503. Initsanalysis, the I TC acknowledged that the legacy costs had been, and continued to be,
along term obstacl e to the prospects of consolidation in theindustry.®* It noted, however, the
issue of the industry’s legacy costs had predated the period of investigation and that these costs
had not prevented the industry from earning a reasonablerate of return in 1996 and 1997, before
the surge of importsin 1998.* Moreover, although the ITC explicitly recognized that the
burden of legacy costs varied between producers and had |eft certain producers more vulnerable
to injury from imports, it found that there was no record evidence linking legacy costs to the
price declines that caused serious injury to the industry during the latter part of the period of

2 | TC Report, p. 63.

53 INV-Y-209, Table FLAT-ALT7 (US-33).

544 The term “legacy costs” isused by the parties to refer to the pension and non-pension benefit costs that
are paid by the industry to itsretired employees. See ITC Report, pp. OVERVIEW-31-35.

5 |TC Report, p. 64. Indeed, the ITC's factual report sets forth a lengthy discussion of the impact these
costs have had on the industry’s condition. 1TC Report, p. OVERVIEW-31-35.

8% | TC Report, p. 64.
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investigation.*”” Accordingly, the ITC reasonably discounted these costs as an other factor
causing injury to the industry during the period of investigation.

504. ThelTC' sfinding that legacy costs had not contributed to the declinesin the industry’s
condition during the period is fully supported by the record evidence. In thisregard, the ITC
prepared an analysis of the financial impact these costs had on the financial results of the industry
inits Report.*® That analysis shows not only that legacy costs did not contribute to the declines
in the industry’ s financial condition during the period from 1996 to 2000 but that the change in
these “costs” actually benefitted the industry with respect to its operating results during this
period.*” In thisregard, that analysis shows that the aggregate net period cost for steel producers
who had either defined benefit or defined contribution plans actually declined over the period,;
more specifically, the aggregate net periodic cost of the post-employment pension and non-
pension benefits for both defined benefit and defined contribution employers fell by $447 million
during the period from 1996 to 2000.°*° Since these are the costs that are reflected in the
operating results of theindustry,®* the industry’s “legacy costs’ did not increase the industry’s
costs over the period, as Complai nants suggest; instead, the industry’ slegacy “ costs’ actually
reduced the industry’ s aggregate cost of goods sold over the period, thus increasing the industry’ s
operating income levels somewhat during the period of investigation.

505. Accordingly, it can be seen that the ITC was correct when it found that the industry’s
legacy costs had not contributed to the serious injury being experienced by the industry during
the period of investigation. Although Complainants correctly note that the I TC recognized that
legacy costs represented a “vexing problem” for the industry, they ignore the fact that the ITC
clearly stated that the legacy cost issue was a problem predating the period of investigation that
would hinder the industry’s future efforts to adjust, but did not contribute significantly to the
pricing or cost issues that caused the industry’ sinjury during the period of investigation. Given
this, and the supporting record data, the ITC reasonably found that these costs had not been a
factor causing injury to the industry during the period.

%7 |TC Report, p. 64.

548 | TC report, Table OVERV IEW-9.

59 | TC report, Table OVERV IEW-9.

0 |TC report, Table OVERV IEW-9. In this regard, the aggregate net periodic cost for these firms for
legacy costs consistently declined during the period, from 1.123 hillion dollarsin 1996 to 834 million dollarsin 1998
to 676 million dollarsin 2000. Id. The aggregate net periodic cost of these expenses is calculated by adding the
net periodic costs (or benefits) of post-employment pension and non-pension benefits for defined benefit plan
employersto the net pension plan expense and other post-employment benefits for defined contribution plan
employers. Id. These are the amounts recognized in a company’s operating income statements. Id.

&1 |t isimportant to note that the items marked “amounts recognized in financial statements” in Table
OVERVIEW-9 reflect liability or asset amounts that are included in a company’ s balance sheet, not its statements of
operating results. 1TC Report, pp. 33 & 35.
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d. The ITC Properly Ensured that It Did not Attribute to
Imports Any Injurious Effects of Intra-Industry, i.e.,
Minimill, Competition

506. Moreover, the ITC also identified intra-industry competition -- from minimills, in
particular — as a possible other factor causing injury to the industry during the period of
investigation. Initsanalysis of the effects of intra-industry competition, the ITC explained, in a
reasoned and thorough manner, the nature and extent of the injurious effect attributable to these
increases, and distinguished that effect from the effects of imports. The ITC' sandysswas fully
in accordance with the requirements of the Safeguards Agreement.

507. Initsanaysis of intra-industry competition, the ITC thoroughly discussed the nature and
extent of minimill competition on domestic pricing for certain carbon flat-rolled steel.®* In
particular, the ITC correctly recognized that the record data showed that minimills “did typically
enjoy cost advantages over integrated producers,” noting that these advantages were due to
minimills’ lower raw materials costs and the different product mixes of the two categories of
producer.®® Asaresult of these cost advantages, the ITC found that it was reasonable to expect
that the addition of agreater volume of lower cost capacity would have some indirect effect on
prices.®™ Based on its assessment of the record, therefore, it concluded that the addition of this
lower-cost capacity had some effect on domestic pricing during the period of investigation.®®

508. Moreover, the ITC did not simply assume that the pricing decisions of minimill operators
had caused the substantial price declines that hit the carbon flat-rolled steel market between 1998
and interim 2001. Instead, it appropriately examined the ample record evidence that was
available on the nature of price competition between minimills, imports and integrated
producers.®® Asthe ITC noted inits discussion of the competitive effects of minimills, the data
indicated that, even though minimills were lower-cost producers than integrated producers,
imports, not minimills, were the price leaders in the market place and led prices downward
throughout the period of investigation.®®” Indeed, asthe ITC pointed out in its analysis, the price
comparison data showed that imports consistently undersold minimill producers throughout the
entire period of investigation on its sales of hot-rolled merchandise, which accounted for the bulk

82 | TC Report, p. 65.

%3 |TC Report, p. 65.

%4 | TC Report, p. 65.

%5 |TC Report, p. 65.

%6 |n thisregard, we note that, during itsinvestigation, the I TC prepared a series of specific charts breaking
out the financial and production operations for minimill and integrated producers, separately, and a series of
quarterly price comparison charts showing underselling/overselling patterns between minimills, imports and
integrated producers. See, e.g., INV-Y-215, pp. 3-11 (US-38); see also Minimill Trade Data (US-60). While some
of this material may not be released because it is confidential, the ITC did, in fact, prepare such data and examine it,
as can be seen in US-38. Accordingly, New Zealand’s assertion that the ITC did not segregate data for these
producers in its Report is highly misleading. New Zealand first written submission, para. 4.160.

%7 |TC Report, p. 65.
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of minimill shipments during the period.®® Moreover, the record showed that imports undersold
minimills consistently on plate and cold-rolled as well during the period as well.**° Given this
record evidence, the ITC properly concluded that it was not “low-cost” minimills, but imports,
that led prices in the carbon flat-rolled market down so consistently during the period from 1998
to 2001.°®° Thus, although the ITC reasonably concluded that minimills had played somerolein
price declinesin the market, it also correctly found that it was increased imports, not the
operations of minimills, that were the primary cause of the price declines that occurred during the
period from 1998 to 2000.%%*

509. Likeitsdiscussion of capacity increases, it is clear that the ITC discussed the nature and
extent of the pricing effects of both imports and minimills and distinguished the effects
attributable to minimills from those attributable to imports. As discussed above, the ITC
properly recognized that minimills did have the ability to reduce their prices to respond to
competition from imports and other producers, and that they did therefore have some impact on
domestic pricing as aresult. However, the ITC correctly noted that the weight of the record
evidence established that imports had a far more significant and negative impact on prices than
did minimills, specifically noting that the record evidence showed that “imports, rather than
domestically produced steel, led prices downward during the POI.”%? Moreover, by finding that
imports were the price leadersin the market and had afar more substantid effect on domestic
pricing than minimills, the ITC appropriately made a qualitative assessment of the extent of
injury that was attributable to each of these factors.

510. Indeed, the only way in which the ITC could have more specifically identified the distinct
amount of pricing effects caused by minimill competition would have been to place a
guantitative value on the effects caused it. However, as we have previously noted, the text of the
Safeguards Agreement does not require a quantitative val uation of the effects attributable to
imports or non-import factors, respectively, nor have the Appellate Body or any pands construed
the Safeguards Agreement to do so.%%

%8 |n thisregard, we note that it was entirely reasonable for the Commission to rely on its price comparison
datafor two hot-rolled products when assessing whether imports consistently undersold the merchandise sold by
minimills. Inthisregard, the record indicated that hot-rolled steel accounted for the large majority of minimill
producers’ commercial shipments. Compare, Table FLAT-1 (Minimill Trade Datafor Carbon Flat-rolled Steel) with
Table G03-1 (Table for Minimill Hot-rolled Steel Trade Date) (US-60). Accordingly, Brazil’s assertion that the | TC
improperly relied on this data to support its analysisis simply misplaced. Brazil First written submisson, para. 197.

89 Asindicated previously, although the quarterly pricing comparisons are confidential, the record shows
that imports undersold minimills on their sales of plate, hot-rolled and cold-rolled steel in the large majority of
possible price comparisons during the period, with imports underselling minimillsin 64 percent of possible
comparisons (70 of 110 comparisons), at margins ranging up to 30.6 percent. Id. Importsundersold minimillsin
76 percent of possible comparisons (50 of 66) involving plate and hot-rolled merchandise. Id.

0 | TC Report, p. 65.

%1 |TC Report, p. 65.

%2 | TC Report, p. 63-64.

3 See, e.g., US - Lamb Meat, Panel Report, para. 7.247; US - Wheat Gluten, Panel Report, para. 8.142.
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511. Complainants assert, however, that the ITC' s analysis ignores the fact that the amount of
capacity added by minimills was substantially larger than increases in imports during the period
of investigation.®® Aswe indicated previously, this argument is flawed in several respects.

First, Complainants’ argument fails because it is based on an “apples’ to “oranges’ comparison
of non-comparable factors. In particular, Complainants mistakenly compare the capacity
increases of minimill producers to import shipments during the period, when the more
appropriate comparison isto compare the minimills’ capacity increases to capacity increases of
foreign producers. Aswe indicated above, if Complainants had performed this more gopropriae
comparison, they would have recognized that the foreign industry’ s capacity increases during the
period of investigation were substantially larger than the capacity increases undertaken by
minimills during this period.®® Given this substantial difference in the capacity increases of the
two sets of producers, it should not be surprising that the ITC concluded that imports were a
more significant cause of price declines in the market than minimills.®®

512.  Moreover, in this same vein, the record shows that there was a substantially larger
volume of imports shipped into the market than there was of merchandise shipped by minimills.
In particular, the volume of imports shipped into the U.S. market ranged between 18.3 million
and 25.3 million tons on annual basis during the period from 1996 to 2000.%*" By way of
comparison, the total volume of all carbon flat-rolled shipments (including GOES and tin mill
steel) made by minimill producers into the commercial market never exceeded more than 11.9
million tonson an annual basis®® Moreover, aswe have previously described, the record
evidence established that imports routinely and cons stently undersold domestic and minimill
merchandise throughout the period of investigation, including the years 1998, 1999, and 2000.%%°
Accordingly, the record clearly confirms that the ITC was correct when it found that imports had
amore substantial impact on market pricing than minimills during the period from 1998 to 2000.

84 See Brazil first written submission, para. 199; Korea First written submission, para. 137; New Zealand
first Written Submission, para. 4.159.

5 Compare ITC Report, p. 57-8 with INV-Y-209, Table FLAT-ALT7 (US-33).

56 |n this regard, we note that several of the Complainants have made assertions about the size of minimill
production capacity or production levels that are simply not consistent with the record. For example, New Zealand
states that minimills production of flat-rolled steel increased to 45 million tons, and 47.5 percent ot total domestic
productionin 1999. New Zealand First written submission, para. 4.159 and attached figure. The record indicates
that the actual minimill capacity for all carbon flat-rolled productsin 1999 was 34.5 million tons. Table FLAT-1
(US-60).

87 INV-Y-209, Table FLAT-ALT7 (US-33).

8 Table FLAT-1 (US-60). In this regard, the record indicates that the bulk of minimill production was
captively consumed in the production of downstream products. For example, in 2000, minimillsinternally
consumed or transferred 16.043 million tons of flat-rolled steel, or 56.4 percent, of itstotal production of 28.4
million tons of flat-rolled merchandise in that year. Generally, asthe ITC has previously recognized, this captive
consumption has little pricing impact in the market because it is not offered on the market for sale and is generally
ear-marked for consumption by an individual producer. See, e.g., Certain Flat-Rolled Carbon Steel Products from
Argentina, et al., ITC Inv. Nos. 701-TA-319-332, 334, 336-342, 344 & 347-353 (Final) and 731-TA-573-579, 581-
592, 594-597, 599-609, & 612-619 (Final), USITC Pub. No. 2664, at p. 21 (August 1993).

° | TC Report at 61-62, 65.
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513. Insupport of this argument, Complainants contend that the ITC ignored the fact that the
minimills were able to maintain their profitability levelsin the face of aggressive price
competition in the market because they had alower cost structure than the integrated
producers.t”® This argument is simply not correct. Although it was true — as the ITC recognized
initsanalysis—that “minimill producers may have been in a better position to withstand low-
priced import competition than other domestic producers’ due to their cost advantages,®* the
record does not show that minimills were able to maintain a healthy profit margin throughout the
period of investigation in theface of lower prices. Instead, as even the Complainants' own charts
show, the unit operating income for minimills declined from a profit of approximately $28 per
ton in 1997 to aloss of approximately $4 per tonin 1998, when imports surged in the market.*”
Moreover, even though minimills were able to improve their operating income to gpproximatey
$7 and $16 dollars per ton in 1999 and 2000, respectively, the returns obtained by minimillsin
these two years remained significantly below the strong level obtained by minimillsin 1997, that
is, before the import surge occurred.®”  Further, minimills' operating income declined to aloss
again in interim 2001, as prices fel even further inthe market. In other words, despite
Complainant’ s arguments to the contrary, the record shows not that minimills were able to
continue earning strong profits throughout the period of investigation, even as prices fell, but that
minimills experienced the same operating income declines as integrated producers as a result of
the surge of low-priced imports that occurred in 1998.57

514. In sum, the ITC properly described the nature and extent of the pricing impact of
minimills during the period of investigation and ensured that it did not attribute to imports those
pricing effects. Its analysis was consistent with the Appellate Body’s guidelinesin this regard.

e The ITC Properly Ensured that It Did not Attribute to
Imports Any Injurious Effects of Bad Management
Decisions or Purchaser Consolidation

670 Japan First written submission, paras. 274; Brazil First written submission, paras. 197-199; K orea First
written submission, paras. 135.

71 | TC Report, p. 65.

672 Japan First written submission, Figure, p. 96; Brazil First written submission, Figure 25; K orea First
written submission, Graph 4.

673 Japan First written submission, Figure, p. 96; Brazil First written submission, Figure 25; K orea First
written submission, Graph 4. Indeed, inthisregard, we would note that there would be appear to be some
correlation between these increases and the declines in imports volumes that were seen in these two years.

574 M oreover, the United States notes that Complainants’ argumentis, in essence, an assertion that the ITC
should have conducted its causation assessment for only a portion of the carbon flat-rolled steel industry, the
integrated producers. Under the Safeguards Agreement, however, the ITC must assess whether imports are causing
serious injury to the industry as a whole, not whether they are causing injury to certain segments of the industry.
Thus, even if minimillswere in fact performing somewhat better in the face of import competition than integrated
producers, the ITC would nonetheless still need to consider whether the data for the entire industry showed whether
the industry as a whole, including this producer, was seriously injured by imports. As we discuss above, itis clear
that minimills were impacted by import competition as well during the period of investigation.
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515. Finaly, alone among Complainants, China contends that the ITC identified poor
management decisions and purchaser consolidation as other factors causing injury to the industry
but failed to identify the injury attributable to these causes or to ensure that it did not attribute
thisinjury to imports.®”® Although China' s arguments on these issues are cursory, it is apparent
that China misreads the ITC' s finding on thesetwo factors. TheITC clearly rgected the
arguments made by respondents that either of these factors caused injury to the industry.

516. Inthisregard, the ITC addressed the argument made by importers and foreign producers
that bad management decisions, such as the industry’ s capital investment decisions, had caused
injury to the industry.®”® The ITC found this argument “unpersuasive,” noting that the increased
debt load and other management decisions of the industry did not explain the declinein prices
that occurred during the period.®”” Moreover, the ITC stated that the record showed that
substantid declines in the industry’s performance first began in 1998, when imports surged into
the market and began driving prices downward.®” It noted that these imports prevented the
industry from maintaining or achieving high levels of profitability and that the industry’ s degree
of debt was a result of that import competition, rather than being a cause of injury.®”® In sum, the
ITC properly identified the nature and extent of the injury caused by this other factor, found that
there was no evidence that bad management decisions caused injury to the industry, and
reasonably dismissed this dleged “injury” factor as apossble source of injury.

517. Similarly, the ITC aso addressed the argument made by foreign respondents that buyer
consolidation had impacted the bargaining power and profits of theindustry.®® After recognizing
that there had been some consolidation of buying operations by automotive manufacturers and
other steel purchasing sectors, the ITC discounted this factor as a cause of injury, noting that it
had been on-going for anumber of years and that it pre-dated 1998, the year of the import
surge.®® Moreover, it stated that it found no evidence indicating that this consolidation had an
impact on domestic pricing or that it had been acause of seriousinjury to theindustry.®® Given
that China has not offered any substance to support these arguments, it is clear that the ITC's
findingsin this regard are reasonable and that the ITC properly discounted the argument that
purchaser consolidation was a source of injury to the industry.

iii. The ITC Reasonably Chose Not to Rely on the Econometric
Analyses Submitted by the Domestic Industry and Foreign
Respondents

575 China First written submission, paras. 370 & 375.

7% | TC Report, p. 64.

57 | TC Report, p. 64.
57 | TC Report, p. 64.
57 | TC Report, p. 64.
80 | TC Report, p. 65.
%l | TC Report, p. 65.
%2 | TC Report, p. 65.
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518. Brazil and Japan further assert that the ITC ignored for no reason an economic study,
submitted by counsel for the foreign respondents, that they insist established that imports had a
significantly smaller impact on carbon flat-rolled steel prices than other factors.®®® According to
Japan and Brazil, this study was a “formal economic study” that “ demonstrated qualitatively and
guantitatively” that several non-import factors had a more important impact on pricing than
imports.®* Moreover, they contend, the ITC's economic staff and an economic consultant for the
industry both agreed with the study’ s findings that imports had no impact on cold-rolled pricing
and corrosi on-resistant pricing, and little impact on hot-rolled pricing.®®® Finally, they assert that
the ITC appears to have misread its own staff memorandum when discounting the conclusions of
the study in its determination.

519. Nothing could be further from the truth. The ITC properly dismissed the conclusionsin
the study -- and those in a similar study submitted by the domestic industry -- because both
studies had “serious’ methodological limitations.®® The two studies in question both purported
to be comprehensive economic studies establishing the extent to which imports impacted pricing
in the fla-rolled market.®®” Not surprisingly, the study submitted by the domestic industry
purported to show that “imports were the most important determinant of the decline in domestic
hot- and cold-rolled steel products,” while the study submitted by foreign respondents purported
to show that imports were not a particularly important factor in price declines for hot-rolled,
cold-rolled and galvanized (i.e., corrosion-resistant) steel.®®

520. Ascan be seen from the staff memorandum analyzing the studies, the ITC’s economic
staff found that the economic “models’ in both studies contained substantial analytical flaws. %
The ITC staff found that the domestic industry’ s study was flawed because it assumed, without
laying an evidentiary foundation, that integrated producers would make changesin their
production patterns due to changesin profitability levels®® Moreover, the staff noted, the
domestic industry’ s study failed to make the necessary distinctions between factors reflecting
demand variations and variations in domestic and foreign competition in the market.** Asa
result, the staff concluded, the domestic study ssmply did not provide sufficient statistical
evidence of its conclusions, that is, that the “ effect of import competition was significantly
greater than the effect of other factors.”®*? In other words, the ITC staff found that the author of
the study had not proved histhesis.

883 Japan First written submission, paras. 276-281; Brazil First written submission, paras. 212-215.
684 Japan First written submission, paras. 276-281; Brazil First written submission, paras. 212-215.
68 Japan First written submission, paras. 276-281; Brazil First written submission, paras. 212-215.
6 | TC Report, p. 59, n. 260.

%7 EC-Y-042 (US-35).

88 EC-Y-042, p.1 (US-35)

89 EC-Y-042, p.2-3. (US-35)

80 EC-Y-042, p.2. (US-35)

81 EC-Y-042, p.2. (US-35)

82 EC-Y-042, p.3. (US-35)
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521. ThelTC staff found that the study submitted by the foreign respondents had serious
methodological flaws aswell. Its most significant flaw, they noted, was that the study was not
actually a“formal” economic model but smply reflected an “informal” argument that “‘ massive
increases in domestic capacity, primarily by low-cost mills, [had] driven down prices.”®*® After
noting that “ capacity is generally not a proximate cause of price changes,” the staff stated that the
lack of aformal conceptual model made it impossible to assess the validity of the study’s core
argument.®® The staff also noted that the respondents’ economic “model” failed to provide an
adequate justification for using certain variables as the best measures of domestic competition.®®
Accordingly, the staff noted, the study’s “main argument[,] that domestic competition was the
biggest source of domestic price decling],] is only weakly supported by the empiricd results.” %%
In ther final word on the matter, the ITC economic staff stated that the author of the study “did
not provide evidence that the effect of import prices and volumes was significantly less than the
other factors.”®" In other words, the ITC staff found that the author of this study had not
provided support for his basic argument.

522. Insum, the ITC reasonably chose to discount these studies because the ITC and staff both
found the two studies to be deeply flawed. In thisregard, it would appear to be Japan and Brazil
who misread the ITC staff memorandum.

iv. The ITC’s Analysis of the Impact of Antidumping and
Countervailing Duty Orders on Imports During the Period was
Reasonable and Fully Consistent with the Safeguards Agreement

523. Brazil and Korea also contend that the ITC failed to properly analyze the impact of
unfairly traded importsin the market in its analysis, asserting that the ITC failed to recognize that
the antidumping and countervailing duty orders imposed on imports effectively eliminated the
injurious effects of these imports.®® Accordingly, Brazil and Korea argue, the ITC should have
treated the effects of these imports as an other factor causng injury to the industry. Their
argument is flawed, legally and factually.

524. Firdt, asalegal matter, there is simply no provision in the Safeguards Agreements that
requires a competent authority to exclude imports subject to antidumping or countervailing duty
orders from its calculus of ng the contribution of importsto injury. On the contrary, the
basic provisions of the Safeguards Agreement require a competent authority to assess serious
injury and causation by examining whether “imports’ -- that is, al imports, not only “fairly
traded” imports -- have caused serious injury to the domestic industry producing the like or

5% EC-Y-042, p.2.(US-35)
5% EC-Y-042, p.2.(US-35)
8% EC-Y-042, p. 3.(US-35)
8 EC-Y-042, p. 3.(US-35)
87 EC-Y-042, p. 3.(US-35)
%8 K orea First written submission, paras. 139-140; Brazil First written submission, paras. 208-211.
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directly competitive article.*® Indeed, unless a particular exception in the Agreement applies, the
remedy imposed must apply to al imports of the product concerned “irrespective of its source,”
without regard to whether some imports are subject to antidumping or countervailing duty
orders.”® The Agreement simply does not suggest that a competent authority should treat
imports subject to antidumping or countervailing duty orders as though they were a“ non-import”
injury factor in the ITC' s causation analysis.

525. Second, the argument isincorrect as atheoretical matter. The premise of Brazil’s and
Korea s argument is that the imposition of antidumping or countervailing duties on imports from
aparticular country eliminates all of the injurious effects these imports have had, or could have,
on an industry. Under the Antidumping and Subsidies Agreements, an investigating authority
may impose duties on imports if dumped or subsidized imports are causing “material” injury to a
domestic industry producing the like product.”* Asthe Appellate Body has stated, the “material”
injury standard contained in these Agreements requires alower amount of injury than does the
“seriousinjury” standard of the Safeguards Agreement.”” Thus, an investigating authority need
only determine in an antidumping or countervailing duty investigation whether thereisthe
requisite amount of injury, that is“material” injury, needed to satisfy the requirements of the
Antidumping and Subsidies Agreements; the authority has no need to assess whether the industry
issuffering ahigher --i.e., “serious’ -- level of injury than the “material” level required under the
Antidumping and Countervailing Duty Agreements.

526. Accordingly, although antidumping duties and countervailing duties are remedial duties
intended to offset the levd of subsidies or the amount of “dumping” found for importsfrom a
country and, by doing so, to remedy the “material” injury caused by these dumped or subsidized
imports, they do not, and indeed may not, offset all of the injury that an industry can suffer as a
result of those imports. Indeed, oftentimes, the orders do not offset all of the material injury
caused by unfairly traded imports even after their imposition. 1n other words, even with the
imposition of duties to offset these “unfair” trade practices, imports subject to antidumping an
countervailing duty orders can still cause additional injury to the industry that would qualify as
serious injury under the Safeguards Agreement.

527. For example, even if antidumping or countervailing duties were imposed on imports of a
product from a particular country, importers are not precluded from increasing their shipments of
these importsto the U.S. market. Asaresult, imports from a particular country can still surge
into the market at fairly traded prices and take away substantial market share from the industry,

or reduce domestic production and shipment levelsin a serious fashion. Similarly, imports
subject to antidumping and countervailing duty orders can continue to undersell the domestic like

8 See Safeguards Agreement, Article 2.1, 4.2(a), & 4.2(b).

™0 safeguards Agreement, Article 2.2.

1 Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994,
Article 3.1, n. 9; Agreement on Subsidies and Countervailing Measures, Article 15.1, n. 45.

"2 US- Lamb Meat, AB Report, para. 124.
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product and place downward pressure on prices, even if an antidumping order offsets the
dumping marginsfor the product. For example, if a particular country had a competitive cost
advantage over the United States with respect to the products, producersin tha country could
till price their product at “fair,” i.e., non-“dumped”, prices and yet still be able to undersell the
industry and cause serious price declines in the market.’”® Given this, it is clear that the
imposition of antidumping and countervailing duties does not indicate that imports subject to
those duties are no longer capable of contributing to seriousinjury to an industry because they are
“fairly” traded. On the contrary, since safeguards actions are intended to remedy injury arising
from increasesin “fairly traded” imports, the imposition of antidumping or countervailing duties
on imports from particular countries simply places those imports on a par with other “fairly
traded” importsin the safeguards proceeding. Accordingly, as atheoretical matter, the argument
of Brazil and Korea failsunder the Safeguards Agreement.

528. Indeed, the record did not show that the orders imposed on certain carbon flat-rolled steel
products during the period of investigation had eliminated the injurious effects of these imports.
Asthe ITC correctly noted in its decision, although imposition of orders on hot-rolled carbon
steel and plate stemmed the flow of these imports to some extent, the record data showed tha
reasonably substantid volumes of imports from the countries covered by the orders still
continued to enter the United States, as did much more substantial volumes of imports from
countries not covered by the orders.”® For example, despite the fact that antidumping duty
orders were imposed on carbon sted plate imports from China, Russa and the Ukrainein
October 1997, China, Russia and the Ukraine remained the third, fourth and ninth largest
exporters of plate to the United States in the year 2000.7°

529. Moreover, even with the imposition of antidumping duty orders on hot-rolled steel from
Russia, Japan, and Brazil, prices for hot-rolled steel continued to be depressed in the market after
imposition of the orders.”” Although antidumping orders were imposed on these importsin June
and July 1999,” the ITC correctly noted, the “corrosive effects’ of these low-priced imports still
continued to impact the industry’s pricing levels, as evidenced by the fact that the pricing levels
for hot-rolled did not come close to recovering to their 1997 levels, even after imposition of the
orders.”® On the contrary, after imposition of these orders, the record indicated tha hot-rolled

™3 Indeed, if the United States is an important enough market for a country subject to an order, that
country’s producers may even choose to lower their home market price to offset the dumping margin, rather than
increasing their U.S. prices. Thisresultsin the export prices of the producers remaining at the same low levels that
led to adverse price effects in the antidumping investigation.

" ITC Report, p. 62.

" |TC Report, p. OVERV IEW-3.

% INV-Y-180, Table G02 (US-40).

7 ITC report, p. 62.

"% |TC Report, p. OVERV IEW-3.

™ |TC Report, Tables FLAT-66-FLAT-71 & FLAT-73-74.
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prices continued declining through the end of June 2001, after a small initial boost in the first
two quarters of 2000.°

530. Insum, thelTC properly anayzed the impact of the antidumping and countervailing
orders imposed on imports during the period of investigation. It correctly chose to treat these
importsin the same manner as all other “fairly” traded importsinitsinvestigation. Moreover, it
also correctly found that the orders had not fully eliminated the injurious effects of these and
other imports.

V. As specified by the Appellate Body, the ITC Did Not Consider the
Cumulative Effect or Interrelation of Other Causes

531. Finaly, Japan contends that the ITC should have considered the impact of the non-import
factors on a cumulative basis when performing its causation analysis because the “effects of these
various factors are interrel ated and mutually reinforcing. . . "™ Moreover, Japan asserts, the
“effect of these factorsintensified dramatically in the latter part of the period when the steel
market experienced a sharp contraction in demand. . . “™*? Finally, Japan asserts, the ITC analysis
provides no discussion of these interactions; instead, the ITC “evaluated the importance of each
factorsin isolation relative to increased imports. . .”

532. For thefirst time, the United States must admit that it agrees with some of the assertions
made by Japan in itsfirst written submission. Like Japan, the United States agrees that the
effects of most injury factors, including increased imports, are oftentimes “interrelated and
mutually reinforcing” and are therefore difficult to disentangle. Similarly, the United States
agrees that, when one of these factors intensifies its injurious effect over time, it islikely that it
will also intensify the injury experienced by the industry due to theinterplay of that factor with
other factors causing injury, such asincreased imports. Infact, it is precisely for these reasons
that the United States has cong stently taken the position in WTO disputesthat it is not realistic
as an economic matter to expect a competent authority to precisely identify and separate the
injury effects of individual factorsin complex and sophisticated markets, such as the steel
market.

533. Nonethdess, Japan is clearly mistaken in asserting that a competent authority must assess
whether imports are a more important cause of serious injury than all other possible factors
before imposing a safeguards remedy. The Safeguards Agreement simply does not contain a
requirement that a competent authority find that the injurious effects of imports are greater than
the cumulated effects of all other injurious factors. In fact, the Agreement contai ns no |anguage
requiring a competent authority to weigh the importance of the injurious effects of increased
imports against any factor, either individually or collectively, nor has Japan pointed to such a

"0 | TC Report, Tables FLAT-68-69.
"1 Japan First written submission, paras. 282-283.
"2 Japan First written submission, paras. 284.
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requirement in its argument. Instead, aslong as there is a* genuine and substantial” causal

rel ationship between increased imports and a significant overall impairment in the condition of
the industry, and as long as the competent authority does not attribute the effects of other factors
causing injury to imports, the requirements of the Safeguards Agreement are satisfied. Indeed,
even the Appellate Body has interpreted the Agreement as requiring a competent authority to
“separate and distinguish” the injurious effects of individual factors causing injury from one
another when performing itsinjury analysis.”® Even though this separation and distinction of
individual injury factors may be “difficult,” the Appellate Body has directed that it be done.”*

534. Accordingly, inits steel determination, the ITC has taken great painsto identify the
nature and scope of the injury caused by both imports and other individual factors, to assess the
extent of injury, if any, that each of these individual factors has caused to the industry, and to
ensure that it does not attribute the effects of non-import factors to importsin its causation
anaysis. Indeed, even Japan appears to concede that the United States did actually “isolate” the
injurious effects of each of the factors by evaluating the importance of each factor in relation to
increased imports.”® The ITC s effortsin thisregard are in full compliance with the principles
outlined by the Appellate Body in US -Wheat Gluten and other cases, i.e., that competent
authorities “ separate” and “distinguish” the effects of increased imports from those of all other
individud injury factors in safeguards investigations.

535. Accordingly, the United States beieves that the cumulated analysis proposed by Japan is
simply not consistent with the provisions of the Safeguards Agreement or the interpretation of
these provigons by the Appel late Body.

Vi. Conclusion

536. Insum, the ITC' s causation analysis with respect to certain carbon flat-rolled steel isa
well-reasoned and cogent analytical discussi on that takes into account the complexities of alarge
and sophisticated market for araw material critical to any large economy. Initsanaysis, the ITC
performed a thorough and objective analysis of the record. It established that there was a genuine
and substantial causal link between trends in the volume and market share of imports of certain
carbon flat -rolled steel and the significant declinesin the condition of the carbon flat-rolled steel
industry during the later half of the period of investigation. Moreover, thel TC analyzed a
number of other factors alleged to be causing injury to the industry (such as demand declines,
increased domestic capacity, and intra-industry competition), identified the nature and scope of
the injury caused by these factors, if any, and ensured that it did not attribute the effects of these

"3 See, e.g., US - Lamb Meat, AB Report, paras. 179, n. 38 (“[i]n a situation where several factors are
causing injury ‘at the same time,” a final determination about the injurious effects caused by increased imports can
only be made if the injurious effects caused by all the different causal factors are distinguished and separated.”).

"4 US - Hot-Rolled, AB Report, para. 228.

"5 Japan First written submission, para. 285.
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factorsto imports. The I TC sanaysisisfully consistent with the requirements of the Safeguards
Agreement.

C. Commissioner Miller's Causation Analysis For Tin Mill Steel Was Fully
In Accordance With Artides 2.1 and 4.2 of the Safeguards Agreement

537. With regard to tin mill steel, Commissioner Miller established, through a thorough and
objective assessment of the record evidence, a genuine and substantial cause and effect
relationship between increased imports and serious injury. Her analysis showed that there was a
clear correlaion between increases in the volume of increasingly low-priced imports of tin mill
steel and the significant declinesin the overall condition of the tin mill steel industry that
occurred during the latter half of the period of investigation. She conducted a thorough and
objective examination of the nature and extent of the effects of other factors and ensured that she
did not attribute the effects, if any, of these factors to importsin her analysis. Complanants
arguments to the contrary have no merit.

I The President Did Not Rely Solely on Commissioner Miller’s
Causation Analysis

538. Asaninitial matter, the United States notes that several Complainants mistakenly assert
in their briefs that the President relied solely on Commissioner Miller’s causation findings for tin
mill products when determining to impose asafeguard remedy on tin mill steel.”*® Asthe United
States discusses in more detail below, three Commissioners found that tin mill steel was causing
seriousinjury to the domestic tin mill industry: Commissioners Miller, Bragg and Devaney.™’
Commissioner Miller found tin mill steel to be a separate like product and made an affirmative
injury finding for that product,”*® while Commissioners Bragg and Devaney found tin mill steel
to be part of the same like product as other carbon flat-rolled steel and made an affirmative
determination for that like product.”®

539. Under the U.S. statute, the President cannot decide to treat an affirmative finding of one
Commissioner as a basis for imposing aremedy, as Complainants allege. Instead, under the
U.S. statute, the President may only impose aremedy if at least one-half of the Commissioners
then in office make an affirmative finding of injury and causation.” In this case, the President
was only able to impose aremedy on tin mill products because three of the six sitting
Commissioners had found that tin mill steel, whether or not treated as a separate like product,
had caused serious injury to adomestic industry. Infact, in hisofficia announcement of the

"6 See, e.g., EC First written submission, para. 477; Norway First written submission, para. 314; China
First written submission, para. 508.

" |TC Report, pp. 55, n. 224, 269, & 307.

"8 | TC Report, pp. 307.

"9 |TC Report, pp. 364-65, 50, n. 186, & 269.

0 19 U.S.C. §2253(a) & 1330(d)(i).
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imposition of these remedies, the President specifically stated that he considered the
“determinations of the groups of Commissionersvoting in the affirmative with regard to” tin mill
productsto be the determination of the I TC.”? In other words, the President specifically and
clearly identified the affirmative determinations of Commissioners Miller, Bragg and Devaney as
the decision of the Commission for tin mill steel. Accordingly, even though Complainants argue
otherwise, the President’ s remedy finding does not indicate that he adopted the like product
decision or injury finding of Commissioner Miller as his own.

540. Thus, it isincorrect both legally and factually for Complainants to assert that the
President adopted the injury and causation findings of Commissioner Miller as the sole grounds
for hisfindings. Nonethdess, because Complainants focus their arguments concerning tin mill
products ailmost entirely on Commissioner Miller’ s causation analysis for tin mill, the United
States also focuses its discussion on Commissioner Miller’s analysis as well.

541. However, the United States does note that Complainants have not seriously challenged
the affirmative findings of Commissioners Bragg and Devaney with respect to tin mill products
and other carbon flat-rolled products.”? Accordingly, the Complainants have failed to make a
prima facie showing that Commissoners Bragg and Devaney’ s analysis with respect to these
products violated the causation reguirements of the Safeguards Agreement. The Panel should
therefore should find that the causation analysis of these Commissioners has not been placed at
issue by Complainants in this proceeding and should find that the determinations of these
Commissioners are proper under the Agreement.

ii. In Her Analysis of the Tin Mill Steel Industry, Commissioner
Miller Thoroughly and Objectively Explained the Nature of the
Causal Link Between Imports and the Industry’s Serious Injury

a Commissioner Miller’s Analysis Established That There
Was a Clear Correlation Between Import Trends and
Declines in the Industry’s Condition

2L presidential Proclamation No. 7259, 3 March 2002, paragraph 4.

2 Only one Complainant, Korea even attempts to make a cursory challenge to the analysis of
Commissioners Bragg and Devaney, but its challenge consists of the single assertion that Commissioners Bragg and
Devaney never considered at factors that were responsible for the decline in the “condition of the tin mill products
industry.” Koreafirst written submission at 146. Korea's argument ignores the fact that these Commissioners found
that the tin mill steel was part of the broader carbon flat-rolled steel like product category. 1TC Report, pp. 36, n.
65, 269. Asaresult, under the U.S. statute and the Safeguards Agreement, the primary focus of these
Commissioners should have been, and was, on the impact of carbon flat-rolled steel imports on the domestic industry
producing carbon flat-rolled steel, given the conditions of competition affecting that broader market. Thus,
Commissioner Bragg and Devaney appropriately focused their analysis on conditions of competition in that
mark etplace, not on the smaller segment of that market that included tin mill steel.
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542. Commissioner Miller performed athorough and objective anaysis of the record and
established that there was a genuine and substantial causal link between the volume and market
share trends for imports of tin mill sted and the sgnificant declinesin the condition of thetin
mill steel industry during the latter haf of the period of investigation.”® In her analysis,
Commissioner Miller took into account all of the rdevant factors affecting the competitiveness
of domestic and imported merchandise in the U.S. market,’* the trends in import volumes and
market share during the period,’® the pricing effects of imports,’ and correl ations between these
import trends and the changes in the industry’ s condition.’?” After assessing these factors, she
reasonably found that there was a substantial and genuine relationship between increasesin low-
priced imports and the substantial declines in the industry’s condition during the period.

543. In her analysis, Commissioner Miller found that several conditions of competition
affected the market for tin mill sted, noting in particular that:

a Demand for tin mill steel declined overall during the period, by 4.9 percent from
1996 to 2000. This decline was not steady, however, because apparent
consumption in both 1997 and 1999 grew to the levels seen in 1996, the first year
of the period of investigation.”

b. Tin mill producers and purchasers both agree that there has been along-term
decline in demand, as consumers have increasingly used non-tin mill products for
packaging, the primary end use for tin mill steel.”®

C. U.S. producers have responded to this decline in demand by reducing capacity,
with aggregate domestic capacity declining by 3.7 percent between 1996 and
2000.™°

d. Imported and domestic tin mill steel is substitutable and the tin mill market is
highly price-sensitive. Import prices are used as leverage by purchasersin
contract negoti ations with the domesti c industry.”!

2 |TC Report, pp. 307-09.

24 |TC Report, pp. 307-08.

% |TC Report, p. 308.

% | TC Report, p. 308.

27 |TC Report, pp. 308-09.

2 |TC Report, p. 307 & Table FLAT-C-8.
2 |TC Report, p. 307.

"0 |TC Report, p. 307.

1 |TC Report, p. 307.
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e Tin mill purchasers have increasingly consolidated, thus enhancing their
negotiating power. However, much of this consolidation took place well before
the period of investigation.”

f. An antidumping duty order was imposed on tin mill products from Japan in the
second half of 2000. Imports from Japan have continued to enter the U.S. market,
however.”

544. Taking the foregoing conditions of competition into account, Commissioner Miller then
conducted a thorough and objective examination of the trends for imports and the industry’s
injury factors. She concluded that there was a clear correlation between increased import volume
and declinesin the overdl condition of theindustry.” In particular, she found that:

. While the volume of imports increased overall, imports surged in 1999 when they
increased by 45.0 percent from the prior year. Imports also showed their greatest
market share gainin 1999, with their market share growing by 4.9 percentage
points from 12.8 percent in 1998 to 17.7 percent in 1999.7%°

a Although the industry had been unprofitable before 1999, it suffered a serious
downturn in operating income in 1999 when imports surged into the market. In
1999, the industry’ s operating income margin dropped by 3.2 percentage points
from itslevel in 1998, to -6.9 percent.”®

b. The growth in imports, particularly the surge in 1999, placed downward pressure
on the price of domestic merchandise. Import pricing declined throughout the
period but at a more rapid rate than domestic pricing. Domestic prices declined
through the period, and were at their lowest level sin 1999, when the import surge
occurred.”

C. Imports are substitutable with domestic merchandise. Moreover, there was
Intense price competition between imports and domestic merchandise in contract
negotiations during the period of investigation. These facts indicated that the
industry’ s downward trends in 1999 were due directly to the surge in imports in
that year.”®

32 | TC Report, p. 307.
™ |TC Report, p. 308.
% |TC Report, pp. 308-09.
5 |TC Report, p. 308.
% |TC Report, p. 308.
87 | TC Report, p. 308.
8 |TC Report, p. 308.
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d. Although import volumes slackened somewhat in 2000 and interim 2001, they
continued to exert substantial pricing pressure in the market because of the intense
price competition in annual contract negotiations. Asaresult, the condition of
the industry continued to deteriorate during the last year-and-a-half of the period,
with the industry’ s operating margin remaining at -6.1 percent in 2000 and
declining to -7.4 percent in interim 2001.

545. In sum, Commissioner Miller established that there was a genuine and substantial
correlation between import trends and declines in the industry’ s condition during the latter half of
the period of investigation. In particular, Commissioner Miller showed that there was a clear
correlation between the surge of imports into the market in 1999 and the substantid declinesin
the industry’ s condition in that year.”® Similarly, although import levels slackened somewhat
from 1999, their peak year, Commissioner Miller established that imports remained at alevel in
2000 that was substantially higher than the levels seen in 1996"*° and that they were priced at
increasingly lower levels during the course of intense annual price negotiations in 2000 and
2001."** Asaresult, she reasonably found that these elevated import levels caused substantial
declines in the operating margins of the industry during this period and continued to seriously
injure theindustry.”* Clearly, Commissioner Miller's analysis showed that there was a genuine
and substantial correlation between increased volumes of increasingly lower-priced imports and
the substantial declines in the industry’s condition from 1999 to 2001.

b. Complainants’ Arguments to the Contrary Have no Merit

546. Complainants assert that there was a not a clear correlation between import increases and
declinesin industry trends. Frst, Complainants assert that there was no correlation between
increases in import volumes during the last half of the period and the declinesin the industry’s
operating margins,”* as Commissioner Miller found. Actually, the record showed a direct
correlation between changes in import volumes and changes in the industry’ s operating margins
between 1998 and 2000. For example, in 1998, when import market share increased by 2.8
percentage points, the industry’ s operaing income margin dropped by 2.4 percentage points.
Similarly, in 1999, when import volumes surged dramatically in 1999 (growing by 45 percent on
an absolute level and by 4.9 percentage points in market share terms), the industry’ s operating
loss percent nearly doubled, dropping from -3.7 percent in 1998 to -6.9 percent in 1999.”* In
2000, however, when import volumes and market share slackened somewhat between 1999 and

9 |TC Report, p. 308.

™0 |TC Report, p. 308.

"1 |TC Report, p. 308.

™2 |TC Report, p. 308.

3 Japan First written submission, para. 295; Brazil First written submission, para. 260.
™4 |TC Report, Table FLAT-C-8.
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2000 (with import market share declining to a still elevated 15.5 percent),”* the relaively small
improvement in import volumes relieved the pressure imposed by imports on the industry’s
operaing income levels somewhat, alowing the industry’s operating margins to increase dightly,
to -6.1 percent, from alevel of -6.9 percent in 1999.° The record shows that there was a direct
correlation between changes in import volumes in the market and changesin the industry’s
operating margins, despite the Complanants argumentsto the contrary.

547. Complainants also assert that Commissioner Miller mistakenly found that imports had
placed significant downward pressure on domestic prices, noting that the record indicated that
the average unit values of imports were higher than domestic average unit values during each
year of the period of investigation.”” Their argument is flawed in two respects. First,
Complainants mistakenly believe that downward price pressure can only be exerted by means of
undersdling. In fact, price-depression can occur when a producer that has been selling its
product & a higher pricein a market chooses to reduce its prices significantly in the market in
order to gain market share. In this situation, to the extent that the higher prices reflect a premium
paid by purchasers for the producer’ s merchandise, the producer’s decision to sell itsproduct a a
lower price will exert adownward pressure on substitutable products in that marketplace.
Accordingly, while it may betrue that imports of tin mill sted had not been routinely
underselling domestically produced tin mill products during the period, this lack of underselling
does not preclude afinding that higher-priced tin mill imports caused price-depression in the
market in 1999, 2000, and 2001, as they were sold at increasingly low prices.”*®

548. Second, the record establishes that the surge of importsinto the market in 1999 did, in
fact, have just such a downward impact on domestic prices. As can be seen from the very charts
used by these Complainantsto illustrate their point about undersdling, the annua average unit
prices of domestic and imported tin mill steel remained relatively stable throughout the period
from 1996 to 1998.” In particular, the net average unit values for domestic commercia sales of
tin mill sted ranged between $610 and $616 per ton during this period, while the net average unit
values of imported tin mill steel ranged between $657 and $669 per ton. ™

549. When imports of tin mill steel surged in 1999, however, the average unit values of both
domestic and imported merchandise dropped substantially from their levels during 1996 to 1998,
with the average unit values of imports falling $73 per ton to $596 in 1999, and the average unit

™5 |TC Report, Table FLAT-C-8. In this regard, although import volumes fell by 16.9 percent and import
market share fell by 2.2 percent in 2000 from their peaks in 1999, import volumes and market share in 2000
remained significantly higher than their levelsin 1996 through 1998, before the import surge. 1d.

™8 |TC Report, Table FLAT-C-8.

47 EC First written submission, paras. 481-82; Norway First written submission, paras. 333-34.

™8 |TC Report, Table FLAT-75-76.

™9 See, e.g., EC First written submission, Figure 32; see also | TC Report, Table FLAT-C-8.

™0 See, e.g., EC First written submission, Figure 32; see also |TC Report, Table FLAT-C-8.
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values of domestic merchandise falling by $26 per ton to $584 in 1999.”! In 2000, even though
imports slackened somewhat but remained at € evated levels, the average unit values of imports
and domestic product both remained a depressed leves. Finaly, ininterim 2001, average unit
values of imports and domestic merchandise increased somewhat (after the imposition of the
antidumping duty order on Japanese goods) but remained at levels that were substantially below
the pricing levds seen in 1998, before the surge inimports.””> However, throughout this period,
as import pricing declined, domestic pricing did as well, and caused substantial declinesin the
industry’ s operaing losslevels. Given this, Complainants arguments about underselling simply
fail to appreciate the economic reality of competition in this market.

550. Complainants mistakenly assert that Commissioner Miller “failed” to takeinto account
that a*“substantid portion” of imports consisted of tin mill products that were not available
domesticaly,”® afact relied on by three other Commissioners who made a negative
determination for tin mill sted.™ In fact, Commissioner Miller did address this very issue,
although in a different manner than the other Commissioners, when she found that purchasers
considered imported tin mill steel and domestic merchandise to be substitutable for one
another.” Because the level of substitutability measures the degree to which products are
considered similar to one another for pricing purposes,”® Commissioner Miller's finding
indicates that she concluded that the “ substantial” difference in product mix between imports and
domestic product did not significantly affect the extent to which imports and domestic
merchandise competed in the market.”™’

551. Moreover, although the other three Commissioners found the percentage of imports that
were not available from the industry to be “ substantial,” the record showed that this percentage
(although confidential) was actually substantially lower than thirty-three percent of all imported
tin mill sted. Asaresult, whileit was clearly reasonable for the three other Commissionersto
consider this percentage to account for a*“ substantial” percentage of imports, it was just as
reasonable for Commissioner Miller to consider that percentage did not significantly reduce the
substitutability of the imported and domestic merchandise. Accordingly, Commissioner Miller’s
causation finding was not undermined by this record evidence, as Complainants’ assert.

552. Finaly, Chinaarguesthat Commissioner Miller failed to recognize that the industry was
aready in an injured state before the surge of importsin 1998.”°® China s argument is misplaced.
Asthe Appellate Body has stated, the appropriate consideration in asafeguards proceeding is

™1 See, e.g., EC First written submission, Figure 32; see also 1TC Report, Table FLAT-C-8.

™2 |TC Report, Table FLAT-C-8.

753 China First written submission, para. 521; Japan First written submission, para. 298; Brazil First written
submission, para. 262; Korea First written submission, para. 145.

™ |TC Report, p. 77.

™ |TC Report, p. 307-08.

"6 |TC Report, p. FLAT-54 & FLAT-60, n.42.

" |TC Report, p. 308.

™8 China First written submission, para. 525-26.
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whether imports have made a genuine and substantial contribution to a significant overall
impairment in the condition of the industry during the period of investigation. A competent
authority is not required to assess whether an industry’s problems were first caused by imports or
whether an industry was in a weakened state before an increase in import volumes during the
period. Indeed, the fact that an industry is already in a weakened state does not mean that
imports cannot enter the market in such volumes that they seriously injure the aready weakened
industry. On the contrary, it isprecisely in such adtuation, that is, when an industry is
vulnerable to import competition because it isin an otherwise poor condition, that safeguard
remedies are especially appropriate.

553. Insum, Commissioner Miller conducted a thorough and unbiased examination of the
record and established that there was a genuine and substantial relationship of cause and effect
between declines in the industry’ s condition and increased imports of tin mill steel.

iii. In Her Analysis for Tin Mill Products, Commissioner Miller
Thoroughly Discussed the Injury Purportedly Caused by Other
Factors And Ensured That Any Injury Caused By These Factors
Was Not Attributed to Imports

554. Commissioner Miller also conducted a thorough and detailed examination of other factors
that were purported to be causing injury to the tin mill steel industry. In particular,
Commissioner Miller examined whether demand declines, excess industry capacity, and
consolidation of purchasers had been causes of injury to the industry during the period of
investigation. For each factor, Commissioner Miller identified and discussed in detail the nature
and extent of theinjury, if any, that was attributable to that factor during the period of
investigation. After doing so, she then ensured that she did not attribute any effects these factors
to imports. Complainants’ arguments to the contrary are unfounded.

a Commissioner Miller Properly Ensured that She Did not
Attribute Any Injury Caused by Declines in Demand to
Imports

555.  Commissioner Miller examined whether demand declines during the period of
investigation had been a cause of injury to the industry during the period of investigation.”™
After examining the evidence relating to demand declines, she explained, in areasoned and
thorough manner, the nature and extent of the effect attributable to these demand declines, and
distinguished that effect from the effects of imports.

556. More specifically, in her analysis, Commissioner Miller explicitly recognized that
demand for tin mill products had been declining on along-term basis due to a shift in end user

™ |TC Report, p. 309.
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preferences from tin mill packaging to other forms™ and that there had been an overall declinein
demand for tin mill steel from 1996 to 2000.”** However, she aso correctly found that there had
not been a consistent decline in demand throughout the period of investigation, given that
demand actually increased in both 1997 and 1999 to the same level as 1996, the first year of the
period investigation.” Accordingly, Commissioner Miller correctly found, the long-term
demand declines tha were apparently occurring prior to the period had not been especialy
evident during the period of investigation itself.”®®

557.  Further, Commissioner Miller recognized that there was not a correlation between
changes in demand and changesin the industry’ s prices and operating margins during the period
of investigation itself. Although Commissioner Miller recognized that the long-term decline in
demand might have caused the industry to be in a weakened state prior to the period, she also
correctly noted that demand changes did not appear to correlate directly to changesin the
industry’s condition.”® For example, in 1999, when demand increased to the samelevels seenin
1996 and 1997 (the beginning of the period), the industry’ s unit prices and operating income
margins dropped dramaticaly.”® As Commissioner Miller reasonably noted, if changesin
demand had been a cause of deterioration in the industry’ s condition during the period of
investigation, the domestic industry should have experienced some recovery in 1999 when
demand increased considerably.”® However, the industry’ s condition did not improve. Instead,
due to the massive surge of importsin that year, the industry lost significant market share and
experienced its heaviest losses of the entire period of investigation.” Asaresult, Commissioner
Miller reasonably found that it was imports, not demand declines, that had been the most
important cause of the declines in the industry’ s condition during this period.

558. Ascan be seen, Commissioner Miller thoroughly discussed the nature and the extent of
the injury that was attributable to demand declines during the period. She noted that demand had
been declining generdly in the tin mill market and that it had declined overdl during the period.
She correctly noted, however, that the industry lost significant market share and suffered its
heaviest losses of the period in 1999, despite the fact that demand increased considerably in that
year. In other words, as she found, demand declines could not possibly have contributed to the

% | TC Report, p. 307.

1 |TC Report, p. 307.

%2 | TC Report, p. 307.

8 | TC Report, p. 307 & 309. Inthisregard, Complainants’ argument that the demand increase in 1999
was simply a“temporary” increase ignores the record evidence on demand levels during the period. See Japan First
written submission, para. 297; Brazil First written submission, para. 262; K orea First written submission, para. 145.
As noted above, apparent U.S. consumption in 1999 was essentially at the same level asin 1996 and 1997, i.e., 3.9
million tons. ITC Report, Table FLAT-C-8. Given this, it would appear that the demand fluctuations in 2000 and
2001 are more appropriately considered “fluctuations” in demand in the context of the period of investigation,
especially given there was a substantial decline in the overall U.S. economy in late 2000 and 2001. Id.

™ |TC Report, p. 309

" | TC Report, Table FLAT-C-8.

% | TC Report, p. 309.

57 | TC Report, p. 309.
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serious declinesin the condition of the industry that occurred during 1999, when demand was, in
fact, increasing.”® By performing an analysis that assessed whether imports caused injury to the
industry during aperiod of increasing demand, she was able to distinguish the effects of the
demand declines later in the period from those attributable to importsin 1999. Asaresult,
Commissioner Miller was able to ensure that it did not attribute the injury caused by these later
demand declines to imports.

559. Insum, Commissioner Miller properly separated and distinguished the effects of demand
declines from those of importsinits analysis. Complainants’ arguments to the contrary’ have
no merit.

b. Commissioner Miller Properly Ensured that She
Did Not Attribute Any Injury Caused by Purchaser
Consolidation to Imports

560. Commissioner Miller also examined whether purchaser consolidation was an other factor
that had a negative effect on the tin mill industry during the period of investigation.”” In her
analysis of thisissue, she explained, in areasoned and thorough manner, the nature and extent of
the injurious effects of purchaser consolidation during the period. After performing her analysis,
she reasonably concluded found that purchaser consolidation was not a factor that contributed
significantly to the decline in the industry’ s condition during the period of investigation.

561. Inher analysis, Commissioner Miller discussed the nature and extent of purchaser
consolidation in detail.””* She first noted that the number of large tin mill purchasers declined
from 49 in 1990 to 26 in 2000, with four to six manufacturers accounting for 75 to 80 percent of
all consumption in 2000.” She also recognized that this consolidation had enhanced the
negotiating power of purchasersin the tin mill market during this period.”® However, she also
correctly noted that most of this consolidation occurred prior to the period of investigation, and
found therefore that purchaser consolidation was not a significant factor in the declinesin the
condition of the industry during 1999, 2000, and 2001.”" In this regard, she found that price
competition in the market was fiercest in 1999 when imports made their largest surge into the
market, which showed that imports, not purchaser consolidation, were “chiefly responsible” for
industry declinesin 1999 and thereafter.

8 | TC Report, p. 309.

% See Japan First written submission, para. 297; Brazil First written submission, para. 262; Korea First
written submission, para. 145; Norway First written submission, para. 321 & 324.

| TC Report, p. 309.

™ |TC Report, p. 307.

"2 | TC Report, p. 307.

" |TC Report, p. 307.

™ |TC Report, p. 309. Moreover, she added, that this consolidation process was an indication of the
intense pricing competition between domestic producers and imports that existed throughout the period. ITC Report,
p. 309.
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562. Given her analysis of thisissue, it is clear that Commissioner Miller thoroughly and
adequately discussed the nature and extent of the injury caused by purchaser consolidation. She
reasonably found that purchaser consolidation had not been a significant cause of the injury the
industry suffered during the latter half of the period of investigation. Commissioner Miller
correctly acknowledged that the process of purchaser consolidation had generdly predated the
period of investigation and did not explain the massive declines in the industry’ s condition that
occurred during 1999, 2000, and 2001. Accordingly, she correctly found that the weight of the
record evidence established that imports were chiefly responsible for the declines in the
industry’ s condition in 1999 and properly discounted purchaser consolidation as a source of
injury to the industry. Complainants' assertions that Commissioner Miller failed to address this
issue adequately, or that she failed to identify the extent of the injury caused by consolidation,
have no basis in the record.””

C. Commissioner Miller Properly Ensured that She Did Not
Attribute Any Injury Caused by Excess Capacity to Imports

563. Commissioner Miller also considered whether “excess’ domestic capacity was an other
factor that was a source of injury to the tin mill industry during the period of investigation.””® In
her analysis of the issue, she explained, in areasoned and thorough manner, the nature and extent
of the effects of “excess’ capacity on the condition of theindustry. After doing so, she clearly
and properly discounted this allegedly “excess’ capacity as a significant source of seriousinjury
to the industry.

564. In her analysis, Commissioner Miller discussed the nature and extent of this “excess’
domestic capacity in detail.””” She found that domestic capacity increased slightly between 1996
and 1998 but then declined by 3.7 percent between 1998 and 2000.”® She also noted that the
industry’ s capecity declined by 9.3 percent between interim 2000 and interim 2001 as well.””
After noting that the industry had had “ some excess capacity” during the early part of the period,
she found that the domestic industry had reduced its capacity in this manner as a means of
“taking steps to rationalize their production” in the face of the demand declinesin the tin mill
market.”® She added that there was evidence that the industry had even taken stepsto rationdize
their capacity even before the period of investigation.™*

™ See Japan First written submission, para. 296; Norway First written submission, para. 324.

% |TC Report, p. 309.

" ITC Report, pp. 72 & 307. In this regard, we note that Commissioner Miller joined the section of the
other three Commissioner’s opinion, in which they found that the tin mill steel industry was suffering serious injury.
ITC Report, p. 74, n. 402.

™ |ITC Report, p. 72.

™ ITC Report, p. 72.

0 | TC Report, p. 307.

8L | TC Report, p. 309.
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565. Having noted that the industry had reduced its capacity levels during the period, she then
discounted this “excess’ capacity as a significant source of injury to the industry. In particular,
she noted that the industry’ s “excess’ capacity levels had not led to the caused the declinesin the
industry’ s capecity utilization rates during the latter half of the period, noting that the industry
had reduced their aggregate capacity by 3.7 percent between 1996 and 2000, and reduced them
even further in 2001.”%* Moreover, she noted that the decline in the industry’ s capacity utilization
rate correlated with the increased levels of imports that began entering the United Statesin
1999.%  Given the foregoing, Commissioner Miller was more than justified in conduding that
the industry’ s excess capacity levels had not been a significant cause of the declinesin the
industry’s condition in 1999 and 2000.7*

566. Insum, Commissioner Miller thoroughly and adequately examined whether “excess”
industry capacity had been acause of injury to the industry during the last two years of the period
and reasonably found that they had not. Commissioner Miller concluded that there was little
evidence in the record to indicate that excess capacity was related to, or caused, the declinesin
industry condition in 1999 and 2000. On the contrary, Commissioner Miller found that the
industry was actudly reducing its aggregate capacity between 1998 and 2001, when the

industry’ s condition seriously deteriorated, thus minimizing the possible adverse effects of this
capacity on the condition of theindustry in this period. In light of her findings on thisissue, itis
clear that she correctly found that this capacity was not the cause of the injurious effects that
occurred in the market in 1999 and 2000.

567. Complainants assertions that Commissioner Miller failed to address thisissue
adequately, or that she failed to identify the extent of the injury caused by consolidation, have no
basisin the record.”®

d. Commissioner Miller’s Causation Analysis Is Not
Unreasonable Simply Because Three Commissioners Came
To A Different Conclusion

568. Finally, Complainants strongly suggest that Commissioner Miller’s causation analysisis
somehow flawed because three other members of the Commission made a different finding with

™2 |TC Report, p. 309 & Table FLAT-C-8.

8 | TC Report, p. 309.

8 |1TC Report, p. 309. In this regard, the record indicated that the capacity utilization decline in 1998 was
due to the decrease in consumption in 1998 from 1997, aswell asa small increase in domestic capacity in 1998. ITC
Report, Table FLAT-C-8. Neither factor was relevant in 1999, when the industry had reduced its capacity to levels
similar to those in 1996 and when demand had rebounded. Id.

™ See Korea First written submission, para. 145; EC First written submission, paras. 479.
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respect to whether imports were an important cause of serious injury to the tin mill industry.”®
This argument has no merit.

569. First of al, the Complainants argument ignores the fact that there was, in actuality, a
substantial degree of agreement between Commissioner Miller and the other three
Commissioners with respect to the basic legal issuesin the case. In thisregard, Commissioner
Miller agreed with -- and joined -- the findings of the three other Commissioners that tin mill
steel was the appropriate like product, that there had been increased imports of tin mill steel
during the period of investigation, and that the industry had suffered serious injury during the
period of investigation. Moreover, Commissioner Miller also identified similar conditions of
competition as governing the manner in which imports and domestic merchandise competed in
the market and even identified the same other factors that might be causing injury to the industry
in her analysis. While she disagreed with respect to whether imports were a substantial cause of
the serious injury being suffered by the industry, there was, nonethel ess, a substantial agreement
on the basic issues driving the case.

570. Second, the smple fact that three Commissioners disagreed with Commissioner Miller no
more makes her decision unreasonable than does Commissioner Miller’ s disagreement with
those three Commissioners make their decision unreasonable. To put it another way,
Commissioner Miller and the three other Commissioners all analyzed a complex record,
thoroughly discussed the record evidence relating to causation, and issued a decision that is
cogent and reasonable. The issue for this Panel, therefore, is whether Commissioner Miller
performed an adequate and thorough analysis of the record and established that there was a
genuine and substantial causal relationship between increased imports and the declines in the
industry’ s condition.

571. For the reasons we have outlined above, sheclearly did perform athorough and adequate
analysis of these issues. Her decision should be affirmed by the Panel.

iv. Conclusion

572.  Insum, Commissioner Miller performed a thorough and objective analysis of the record.
She established that there was a genuine and substantid causal link between trends in the volume
and market share of imports of tin mill steel and the significant declines in the condition of the
tin mill industry during the last two-and-a-half years of the period of investigation. Moreover,
she thoroughly assessed the nature and extent of the injury caused by other factors in the market
and ensured that she did not attribute the effects of these factors, if any, to imports.

™ See, e.g., ChinaFirst written submission, paras. 521; Japan First written submission, paras.. 293-299;
Brazil First written submission, para. 258-260; Korea First written submission, paras. 142; Norway First written
submission, paras. 317-332; EC First written submission, para. 478;
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d. The ITC s Causation Analysis for Hot-Rolled Bar Was Fully in
Accordance with Articles 2.1 and 4.2 of the Safeguards Agreement

I For Hot-Rolled Bar, the ITC Objectively Analyzed and Fully
Explained the Nature of the Causal Link between Imports and the
Industry’s Serious Injury

573. ThelTC concluded that through price-based competition increased imports caused
domestic hot-rolled bar producers to |ose market share at the same time priceswerefaling. This
led to the hot-rolled bar industry’s poor operating performance, declinesin output and
employment, and plant closures and bankruptcies during the latter portion of the period of
investigation.”’

574. ThelTC explained that the domestic producers used a variety of strategies over timeto
compete with the increased imports. Consequently, it provided a detailed analysis for each
pertinent time period describing the genuine and substantial causal linkage between the increased
imports and factors reflecting the serious injury. A summary of the ITC sfindingsis provided
below:

. 1998. Import volume surged. Because domestic producers generally maintained
their prices, the imports undersold domestically produced product by increasing
margins. The domestic industry lost 4.1 percentage points of market share. While
the industry’ s operating margins remained stable, its total operating income fell
becauseits sales quantities and revenues dedined from 1997 leves.”®®

. 1999. The domestic industry responded to the import competition by cutting its
prices to match the prices of the imports. Although the industry consequently lost
only 0.3 percentage points of market share, the imports still remained a significant
competitive factor in the market. Because of the price declines, the industry’s
salesrevenuesfell. So did its operating margin.’™

. 2000. The domestic industry initially raised prices in the first quarter of the year.
Undersdling by imports resumed, and the imports gained market share in the first
half of the year. Domestic producers cut prices thereafter. These price cuts
mitigated, but did not eliminate, further declinesin the domestic industry’ s market
share. For thefull year, import volume increased by 11.9 percent and imports
gained 2.1 percentage points in market share. Because of |lower prices, reduced

87 | TC Report, p. 96.
8 |TC Report, p. 96, Table LONG-27.
8 | TC Report, pp. 96-97.
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market share, and reduced sales volumes, the domestic industry suffered poor
operating performance and closed productive facilities.”®

575. Chinaand the EC, the two complainants that challenge the ITC' sfinding of causal link,
do not addressthe ITC sanaysisand findings. The EC merely states that “[t]here is no clear
coincidence in trends between the imports and the worsening of the position of the domestic
industry.””* Chinaraisesasimilar claim.””® These complainants arguments are limited to the
observation that specific import levels did not produce specific domestic-industry operating
income levels. However, the corrdation between imports and domestic industry performanceis
not simply a matter of stating that import level x must produce operating incomey. Instead,
imports affect the domestic industry’ s financia performance through their effects on factors such
asoutput and prices. TheITC sanalysisrecognized this. Instead of the simplistic comparisons
offered by Chinaand the EC, the ITC provided a more sophisti cated, and consequently,
comprehensive, explanation of the correlation between the increased imports and the serious
injury. It explained how the imports, and the domestic industry’ s competitive responses to the
imports, affected factors — namely sales revenues and prices — that critically influenced the level
of operating income.”?

576. Chinaalso suggests that the data do not indicate that there is any correlation between
underselling of the domestically produced product by the imports and the domestic industry’s
market share.”” Chinaiswrong. Asthe ITC found, the subject imports made their largest gains
in market share during those portions of the period of investigation when there was pervasive
undersdling by the imports.”®

577. Consequently, the arguments of China and the EC do not detract from the ITC's
conclusion that there was a causal link between the increased imports and the serious injury
auffered by the domestic hot-rolled bar industry.

™ | TC Report, p. 97, Table LONG-C-3.
™1 EC first written submission, para. 492.
™2 China first written submission, para. 405.
The EC also hypothesizes that the ITC did not consider the effect of interest expenses and operating
expenses on industry performance. This argument is discussed below.

™% Chinafirst written submission, para. 406. China suggests that the I TC report found price a “very
important factor” for purchasers. Id. This misstates the actua ITC finding, which is that “[p]rice is amoderately
important factor in purchasing decisions for hot-rolled bar.” ITC Report, p. 95 (emphasisadded). China does not
address the purchaser questionnaire data that the ITC cited as supporting its conclusion. Nor does it contend that the
record would support any conclusion concerning the importance of price in purchasing decisions other than the one
made by the ITC.

™ The imports gained the largest market share from 1997 to 1998 (a gain of 4.1 percentage points) and
from 1999 through June 2000 (a gain of 1.7 percentage points). ITC Report, Table LONG-70. During both of these
periods the imports undersold U.S.-produced hot-rolled bar. 1TC Report, pp. 96-97. By contrast, during 1999, when
U.S.-produced product was priced lower than the imports, the domestic industry held its loss in market share to only
0.3 percentage points. ITC Report, p. 97.

793
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ii. For Hot-Rolled Bar, the ITC Conducted a Reasoned and Adequate
Examination of the Injury Purportedly Caused by Factors Other
Than Increased Imports and Ensured that Any Injury Caused by
These Other Factors Was Not Attributed to Imports

578. ThelTC examined four asserted causes of injury to the domestic hot-rolled bar industry
other than increased imports. It concluded that the “ aternative causes cannot individually or
collectively explain the serious injury to the domestic industry, particularly the declining market
share over the course of the period examined, and the deteriorating operating performance
leading to negative operating margins for the domestic industry in 2000.”"® The four factors the
ITC analyzed were:

. Intra-industry competition and the so-called “price leadership” of domestic
producer Nucor. The ITC found that this factor provided no explanation for the
domestic industry’ s serious injury. Intra-industry competition could not explain
why the domestic industry overall lost market share to imports. Additionally, the
pricing data available to the Commission did not indicate that Nucor was a
primary source of pricing declines or that its pricing practices otherwise
contributed to theindustry' s difficulties.””’

. So-called “inefficient” domestic producers. The ITC aso found that this factor
provided no explanation for the domestic industry’ s seriousinjury. The U.S.
producers that respondentsidentified as “inefficient,” due to higher cost
structures, did not lose market share to other, more “efficient” domestic producers
during the period of investigation. Moreover, the performance trends of the so-
called “inefficient” firms did not differ from more “efficient” domestic
producers.”®

. Changes in demand. The ITC found that U.S. apparent consumption of hot-rolled
bar increased by 11.7 percent from 1996 to 2000, and that it increased on a year-
to-year basis for every available comparison except that for 1998 to 1999. The
ITC observed that apparent U.S. consumption increased from 1999 to 2000, the
year that domestic industry performance reached injuriouslevels. Consequently,
it concluded that changes in demand could not explain theindustry s condition in
2000.™°

. Changes in input costs. The ITC found that unit raw materids costs declined
throughout the period of investigation and that unit costs of goods sold (COGS)

™ |TC Report, p. 99.
7 |TC Report, pp. 97-98.
8 |TC Report, p. 98.
™ |TC Report, p. 99.
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decreased from 1996 to 1999 before increasing from 1999 to 2000. It observed
that, generally speaking, declines in input costs cannot be a“cause” of injury in
and of themselves. At most, they may be an alternative explanation for price
declines. It found that the declines in input costs could not explain the much
larger price declines that occurred from 1996 to 1999. Indeed, because demand
increased during this period, prices should have declined less than input costs.
From 1999 to 2000, unit COGS increased but prices did not. Instead, domestic
producers’ attempts to increase prices during the first portion of 2000 could not be
sustained because of the import surge.®®

579. ThelTC satisfied its obligation under Article 4.2(b) of the Safeguards Agreement not to
attribute to increased imports injury due to other causes. The ITC found that the first three
factorsit discussed — intra-industry competition, “inefficient” producers, and trends in demand --
provided no explanation for the serious injury suffered by the hot-rolled bar industry. By finding
that these factors were not aternative causes of the injury it observed, it satisfied its obligation
under Article 4.2(b). China s statements to the effect that the ITC recognized that intra-industry
competition and “inefficient” producers were alternative sources of injury®* blatantly misread the
opinion. Asthe ITC explained, competition between domestic producers provides utterly no
explanation for the industry’s overdl decline in market share during the period of investigation.

580. The EC and China also misread the ITC' s opinion concerning the impact of changesin
input costs. Because the ITC based its conclusion on serious injury principaly on data
concerning the domestic industry’ s condition during and after 2000, the most pertinent part of the
ITC' s discussion concerns input costsin 2000.2% Here, the ITC found that while unit COGS
increased from $362 in 1999 to $380 in 2000, neither unit sales values nor prices increased
during this period.2® The ITC specifically stated that “[i]f the domestic industry could have

80 | TC Report, p. 99.

81 First written submission of China, paras. 388-89, 393-94.

82 Consequently, China's statement that the decline in costs from 1996 to 1999 “should have received more
attention from the investigating authority,” Chinafirst written submission, para. 400, appears misguided. The ITC’s
focus was on how cost levelsin 2000, not 1999, correlated with price levelsin 2000. Inany event, as discussed
above, the ITC fully explained that declinesin prices from 1996 to 1999 were much greater than declines in unit
input costs, notwithstanding increasing demand. China appears to posit that this divergence may have been a
function of increased domestic supply. This explanation, however, cannot be reconciled with the record. The
domestic industry’s capacity utilization in 1999 was higher than it was in 1996. ITC Report, Table LONG-16. If
anything, tighter domestic supplies, as reflected by increasing capacity utilization, together with increasing domestic
demand, should have resulted in domestic hot-rolled bar prices declining less than input costs did. There was,
however, another source of increased supply in the U.S. market that China overlooks: the imports. Because of the
increased imports, the decline in prices from 1996 to 1999 was in fact greater than the decline in unit input costs.

83 Unit COGS, as measured by the ITC, consists of three components: (1) raw materials, (2) direct labor
costs, and (3) other factory costs. See, e.g., ITC Report, Table LONG-27. Consequently, thel TC’s analysis of
changes in unit COGS incorporates an analysis of changes in all three components of COGS. Specifically, by
observing both that unit raw materia's costs declined throughout the period examined — including from 1999 to 2000

(continued...)
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increased its average unit salesvalues in 2000 to reflect increasing COGS — a reasonable
expectation during a year of increasing demand — the industry could have maintained positive
operating margins of at least the levels of 1999.” However, the industry could not raise its prices
because of the increased imports during that year.#* Thus, contrary to the representations of
China and the EC, the ITC expressly analyzed the nature and effect of the changein input costs
from 1999 to 2000 and demonstrated that it was not increased input costs, but the industry’s
inability to increase its prices to reflect those increased costs because of increased imports, that
caused the industry’s difficulties in 2000.

581. TheEC finally argues that the declinesin domestic industry performance in 1999 and
2000 appear to be afunction of increased interest expenses and “other” expenses, but this fact
was overlooked by the ITC.2 The EC fails to recognize that the ITC's analysis of the poor
financia condition of the domestic hot-rolled bar industry was based on operating income and
operating margin data. Interest expenses and “other” expenses were not a component of
operating income, as computed by the ITC. Instead, the ITC deducted interest expenses and
“other” expenses from operating income to derive net income.®

582. Increasesin interest expenses and “other” expenses thus could not provide any
explanation for the 2000 operating losses cited by the ITC. Consequently, there was no
requirement under Article4.2 for the ITC to have engaged in a further non-attribution anadysis
concerning these expenses.

583. Chinaandthe EC alsocriticizethe ITC for faling in its analysis of non-NAFTA imports
to treat imports from NAFTA countries as another cause of injury requiring a separate non-
attribution analysis.®”” As explained above, nothing in the Safeguards Agreement, as construed
in Appellate Body reports, requires that the I TC conduct such an anayss.

584. Consequently, the ITC s non-attribution analysis for hot-rolled bar satisfied the
requirements of Articles 2.1 and 4.2 of the Safeguards Agreement. The ITC separated and
distinguished from the serious injury caused by increased imports any injury attributable to other
factors.

e The ITC s Causation Analysis for Cold-Finished Bar Was Fully in
Accordance with Articles 2.1 and 4.2 of the Safeguards Agreement

83 (...continued)
—and that unit COGS increased from 1999 to 2000, I TC Report, p. 99, the ITC recognized that direct labor costs and
other factory costs increased through this period. Consequently, the EC’s statement that the ITC overlooked this
fact, EC first written submission, para. 497, is simply wrong.

84 | TC Report, p. 99.

85 EC first written submission, paras. 495-96.

8%6 See, e.g,, ITC Report, Table LONG-27.

87 China first written submission, para. 410, EC first written submission, para. 491.
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i For Cold-Finished Bar, the ITC Objectively Analyzed and Fully
Explained the Nature of the Causal Link between Imports and the
Industry’s Serious Injury

585. In concluding there was a causal link between the increased imports and the serious injury
to the U.S. cold-finished bar industry, the ITC found that aggressive pricing by the imports
during the latter portion of the period of investigation caused the domegtic industry to lose
market share and revenues. Thisresulted in the serious injury the ITC found, particularly the
poor operating performancein 2000.5%

586. Animportant condition of competition in the cold-finished bar industry that the ITC
emphasized — but that complainants overlook —is that a substantial proportion of cold-finished
bar sales are made under contract. Asthe ITC found, over 40 percent of cold-finished bar
purchasers made over 90 percent of their purchases on a contract basis, with contracts commonly
six monthsto one year in length.2® Purchasersin a market characterized by a high percentage of
contract sales, because they do not have the flexibility to change suppliers, are likely to react
much more gradually to price changes than purchasers in a market where transactions are
typically made on aspot market basis.

587. Inlight of this market characteristic, it is not surprising that the cold-finished bar market
did not react immediately -- in terms of changes to the domestic industry’ s market share or
financia performance -- to the dramatic price reductionsin imported cold-finished bar that began
to take place in early 1999. ThelTC expressly acknowledged this fact.®™°

588. ThelTC further observed that aggressive import pricing continued in 2000. The average
unit values for all imports declined by 5.1 percent from 1999 to 2000. Pricesfor the imported
CL12L 14 product on which the ITC collected data were 14.0 percent lower in the fourth quarter
of 2000 than they were in the fourth quarter of 1999. Although pricesfor the domesticdly
produced product declined as well, the imports undersold the domestically produced product.®*
Significantly, these price declines occurred notwithstanding that U.S. apparent consumption of
cold-finished bar was higher in 2000 than in 1999, that U.S. producers’ per unit raw material
costs were higher in 2000 than in 1999, and that U.S. producers’ per units COGS were essentially
stable from 1999 to 2000.%*

589. ThelTC found that the continued aggressive pricing of the importsin 2000 led to
significant increases in both import volume and market share. Thisin turn led to declinesin

88 | TC Report, p. 105.
89 | TC Report, p. 106.
810 |TC Report, p. 106.
81 |TC Report, p. 106.
82 |TC Report, Tables LONG-28, LONG-71.
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