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I. INTRODUCTION

1 The recurring theme of Canada’ s case is succinctly presented in its assertion that no
countervailing duties may be imposed on government programs “that are adopted in the context
of aMember’ s broader economic and social policy framework, such as the sugtainable
exploitation of natural resources.”! Canada’s assertion rings hollow when compared to the
obligations undertaken by Membersin the Agreement on Subsidies and Countervailing Measures
(“SCM Agreement”).

2. The subsidies that Canada provides through the state-controlled commercial exploitation
of timber have nothing to do with the “ sustainable exploitation of natural resources.”
Administratively set below-market prices, minimum cut requirements, reguirements to process
timber in Canada, requirements to process timber in specific mills, and mill closure restrictions—
all of which are features of the provincal systems for the commercial exploitation of timber — are
unrelated to “sustainable” resource management. Environmentalists, in fact, generdly regard
these features as the antithesis of sustainable resource management.

3. Instead, these low prices, minimum cut requirements, local processing requirements, and
mill closure restrictions are designed to force-feed Canadian timber through Canadian lumber
mills to keep the mills running and Canadian workers employed. That is the “broader economic
and social policy framework” of the provincial systems for selling timber.

4, In reality, of course, al government subsidies — including countervailable subsidies —
seek to further some broader economic and social policy goals, most often investment and
employment. The disciplinesin the SCM Agreement aim to strike a balance between the
recognition that governments frequently use subsidies to promote social and economic objectives
and the recognition that subsidies can aso confer unfair commercia advantages that may cause
harm to other WTO Members.

5. Over 60 percent of Canada’ s subsidized lumber is exported to the United States. The
countervailing duty provisions of the SCM Agreement are designed to ensure that, when Canada
chooses to subsidize the production of lumber in the interest of social policy, the U.S. lumber
industry is not required to pay the price. The United States' right to impose countervailing duties
to offset the subsidy on billions of dollars of injurious imports of Canadian lumber is protected in
the SCM Agreement and, therefore, should not be denied.

6. The coreissuein this dispute is the measure of the benefit from provincid timber sales.
The Appellate Body and prior panels have concluded that a subsidy benefit is something better
than the recipient could obtain in the marketplace, absent the government’ s financial

1 First Written Submission of Canada, para. 157 (“Canada First Written Submission”).
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contribution.” Moreover, it has been recognized that “the ‘market’ to which reference must be
made is the commercial market, i.e., amarket undistorted by government intervention.”?
Logically, therefore, the guidelinesin Article 14(d) of the SCM Agreement cannot be read to
require the use of prices distorted by the government’ s intervention to measure the benefit from
the government’ s provison of goods for less than adequate remuneration. That isthe principle
which underlies the methodology used by the United States to measure the benefit from Canada's
provincial timber sales. Asdemonstrated below, the United States' subsidy findingin this caseis
consistent with the principle enunciaed by the Appdlate Body and the guidelines in the SCM
Agreement. Canada's claims therefore should be dismissed.

IL. STATEMENT OF FACTS
A. Initiation of Investigation

7. On April 2, 2001, the U.S. Department of Commerce (“ Commerce Department”) received
a countervailing duty petition filed on behalf of the U.S. softwood lumber industry, which
alleged that subsidized imports of certain softwood lumber products from Canadawere injuring a
U.S. industry.* Specifically, the petitioners alleged that both the federal and provincid
governments in Canada subsidized the production of certain softwood lumber products exported
to the United States, primarily through provincid “stumpage” programs.®

8. On April 30, 2001, the Commerce Department initiated an investigation to determine
whether Canadian producers of certain softwood lumber products received countervailable
subsidies® In the Notice of Initiation, the Commerce Department stated that, because of the
extraordinarily large number of Canadian producers, it anticipated conducting the investigation
on an aggregate basis.” I1n an aggregate investigation, the Commerce Department determines the
aggregate amount of all subsidies provided by the government to producers of the subject
merchandise and allocates that amount over total sales of the subject merchandise. The resulting

2 Appellate Body Report, Canada—Measures Affecting the Export of Civilian Aircraft, WT/DS70/AB/R,
adopted August 20, 1999, para. 157 (“ Canada-Aircraft Appellate Body Report™) (emphasis added). Canada also
relies on the A ppellate Body’s definition of benefit. See Canada First Written Submission, at para. 65.

3 Panel Report, Brazil-Export Financing Programme for Aircraft, WT/DS46/RW/2, adopted August 23,
2001, para. 5.29 (“ Brazil-Aircraft Panel Report”) (emphasisin original).

4 See Notice of Initiation of Countervailing Duty Investigation: Certain Softwood Lumber Products from
Canada, 66 Fed. Reg. 21332 (April 30, 2001) (“Notice of Initiation™) (Exhibit U.S.-1). The petition was filed on
April 2, 2001 by the Coalition for Fair Lumber Imports Executive Committee, the United Brotherhood of Carpenters
and Joiners, and the Paper, Allied-Industrial, Chemical and Energy W orkers International Union. The petition was
amended on April 20, 2001 to include four additional companies as petitioners. Id.

5 Id. at 21333-34.
6 1d. at 21334-35.
" Id. at 21335.
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rate (referred to as a “country-widerate”) is applied to all exporters and producers of the subject
merchandise.®

B. Preliminary and Final Determination

0. On August 17, 2001, the Commerce Department published the Preliminary
Determination, which contained a preliminary affirmative countervailing duty determination.®
The Commerce Department invited interested parties to comment on the Preliminary
Determination and held public hearings on March 6 and March 19, 2002.° In the Final
Determination, the Commerce Department found that provincial stumpage programs in Canada
provided a countervailable subsidy to Canadian lumber producers. The Commerce Department
also determined that certain non-stumpage programs provided countervailable subsidies™

10. In making its final affirmative countervailing duty determination, the Commerce
Department found that certain provincial stumpage programs and other federa and provincial
programs provided afinancial contribution, thereby conferring a benefit to Canadian lumber
producers.*? The Commerce Department further found that these programs were specific to a
group of industries.*®

C. WTO Proceeding

11.  Canadainitiated this proceeding to challenge certain aspects of the Final Determination.
Canada has fully described the brief history of this proceeding in its first written submission.*

8 See Section 777A(e)(2)(B) of the Tariff Act of 1930, as amended (the “Act”), which authorizes the
Commerce Department to conduct an aggregate investigation when it is not practicable to determine individual
company rates due to the large number of producers or exporters. See 19 U.S.C. § 1677f-1(e)(2)(B) (Exhibit CDA-
2).

® See Notice of Preliminary Affirmative Countervailing Duty Determination, Preliminary Affirmative
Critical Circumstances Determination, and Alignment of Final Countervailing Duty Determination with Final
Antidumping Duty Determination: Certain Softwood Lumber Products from Canada, 66 Fed. Reg. 43186 (August
17, 2001) (Exhibit CDA-20) (“ Preliminary Determination”).

10 See Notice of Final Affirmative Countervailing Duty Determination and Final Negative Critical
Circumstances Determination: Certain Softwood Lumber Products From Canada, 67 Fed. Reg. 15545 (April 2,
2002) (“Final Determination”) (Exhibit U.S.-2).

1 1d. at 15548.

2 See Issues and Decision Memorandum: Final Results of the Countervailing Duty Investigation of
Certain Softwood Lumber Products from Canada, 26-33, 145-50 (March 21, 2002) (Exhibit CDA-1) (“Issues and
Decision Memorandum”).

18 4. at 51, 145-50.

14 See Canada First Written Submission, at paras. 10-13.
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III. STANDARD OF REVIEW

12.  Article 11 of the Understanding on Rules and Procedures Governing the Settlement of
Disputes (“DSU") sets forth the standard of review that applies to this case.”® Article 11 requires
a panel to make an objective assessment of the matter before it and determine whether the
identified measure is consistent with the provisions of the WTO agreement upon which the clam
is based.

13. In that regard, it isimportant to bear in mind that panels cannot add to or diminish the
rights and obligations provided in the SCM Agreement or the General Agreement on Tariffs and
Trade 1994 (“GATT 1994").* In arecent decision, the Appellate Body reaffirmed the principle
that a requirement not expressly contained in the text of a particular treaty provisionis“an
indication that no such requirement exists.”*” The rights and obligations of the Members are
neither more nor less than those expressly established in the WTO agreements. Whileit istrue
that Members have agreed to limit the exercise of their sovereignty to conform with their WTO
agreement commitments,*® the converse is also true — to the extent that the Members have not
agreed to any limitation on the exercise of their sovereign authority with respect to a particular
action, that action cannot be inconsistent with the Member’s WTO obligations. Moreover, where
Members have not agreed to a particular limitation, or reached any agreement on a particular

15 See Appellate Body Report, United States—Imposition of Countervailing Duties on Certain Hot-Rolled
Lead and Bismuth Carbon Steel Products Originating in the United Kingdom, WT/DS138/AB/R, adopted June 7,
2000, para. 51 (“ U.S.—Lead and Bismuth II Appellate Body Report”).

16 See Article 3.2, DSU; Appellate Body Report, United States—Anti-dumping Measures on Certain Hot-
Rolled Steel Products from Japan, WT/D S184/AB/R, adopted August 23, 2001, para. 166 (finding that Article 2.1
of the Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994
(“Antidumping Agreement”) is silent as to who the parties to the relevant sales transactions should be in determining
normal value and, therefore, refusing to read into Article 2.1 an additional condition that is not expressed). See also
Panel Report, United States—Imposition of Countervailing Duties on Imports of Fresh and Chilled Atlantic Salmon
from Norway, SCM /153, adopted A pril 28, 1994, paras. 243-46, 247-49 (“U.S. Atlantic Salmon Panel Report™)
(finding that United States is not required to make certain adjustments in its subsidy cal culation because no
understanding regarding calculation had been developed).

17 Appellate Body Report, United States—Countervailing Duties on Certain Corrosion-Resistant Carbon
Steel Flat Products from Germany, WT/DS213/AB/R, adopted December 19, 2002, para. 65 (“U.S.—Corrosion-
Resistant Steel Appellate Body Report”).

8 “The WTO Agreement is atreaty — the international equivalent of a contract. It is self-evident that in an
exercise of their sovereignty, and in pursuit of their own respective national interests, the Members of the WTO have
made a bargain. In exchange for the benefits they expect to derive as M embers of the WTO, they have agreed to
exercise their sovereignty according to the commitments they have made in the WT O Agreement.” Appellate Body
Report, Japan—Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, adopted
November 1, 1996, p. 15 (“Japan—Taxes Appellate Body Report”) (emphasis added).



United States — Final Countervailing Duty Determination First Written Submission of the United States
With Respect to Certain Softwood Lumber from Canada (DS257) January 22, 2003 - Page 5

issue, apanel may not fill in the gap. Therole of filling any gaps in the agreementsis reserved
for the Members.”® Thisruleis central to the fundamental structure of the WTO.

14. It isalso well settled that a panel must not conduct ade novo review of the evidence nor
substitute itsjudgment for that of the competent authority.?

IV.  ARGUMENT
A. Canada Bears the Burden of Proving Its Claim

15.  Thecomplainant in aWTO dispute bears the burden of proof. This means, as an initial
matter, that Canada, as the complainant, bears the burden of coming forward with evidence and
argument that establish aprima facie case of aviolation.? It also meansthat, if the balance of
evidence isinconclusive with respect to a particular claim, Canada must be held to have faled to
establish that claim.?

® The Appellate Body has cautioned that the panel’s role is limited to the words and concepts used in the

treaty:
The legitimate expectations of the partiesto atreaty are reflected in the language
of the treaty itself. The duty of atreaty interpreter isto examine the words of the
treaty to determine the intentions of the parties. This should be done in
accordance with the principles of treaty interpretation set out in Article 31 of the
Vienna Convention. But these principles of interpretation neither require nor
condone the imputation into a treaty of words that are not there or the
importation into a treaty of concepts that were not intended . . . Both panels and
the Appellate Body must be guided by the rules of treaty interpretation set out in
the Vienna Convention, and must not add to or diminish rights and obligations
provided inthe WTO Agreement.

Appellate Body Report, India—Patent Protection for Pharmaceutical and Agricultural Chemical Products,
WT/DS50/AB/R, adopted January 16, 1998, paras. 45-46 (“India-Patent Appellate Body Report”) (emphasis added).

2 See Appellate Body Report, European Communities—Measures Concerning Meat and Meat Products
(Hormones), WT/DS26/AB/R, WT/DS48/AB/R, adopted February 13, 1998, para. 117 (*EC-Hormones Appellate
Body Report™).

2 See, e.g., Appellate Body Report, United States—Measure Affecting Imports of Woven Wool Shirts and
Blouses from India, WT/DS33/AB/R, adopted May 23, 1997, p. 14 (“U.S.—Wool Shirts Appellate Body Report™);
EC—Hormones Appellate Body Report, at para. 104.

2 See, e.g., Panel Report, India—Quantitative Restrictions on Imports of Agricultural, Textile and
Industrial Products, WT/DS90/R, adopted September 22, 1999, para. 5.120.
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B. The Final Countervailing Duty Determination Is Consistent with the SCM
Agreement

1. The Commerce Department Properly Determined That Provincial
Stumpage Programs Constitute a “Financial Contribution”

16.  The Canadian provincial governments own approximately 90 percent of the forested land
in Canada (“Crown land”) and control access to the timber on Crown land (“ Crown timber”).
Canada acknowledges that Crown timber is a “market asset”# and that the provinces sell the
Crown timber through contractual arrangements (“tenures’)?* under which companies harvest the
timber on specified areas of Crown land in exchange for an administratively set stumpage fee and
the assumption of certain forest management obligations associated with harvesting operations.®®
Tenure holders pay only for timber that they harvest.?® In the Final Determination, the
Commerce Department concluded that these Canadian provincial “ stumpage programs’
constitute a financial contribution because the provincial governments are providing a good to
lumber producerswithin the meaning of Article 1.1(a)(1)(iii) of the SCM Agreement.” That
good istimber.

17.  Canadadoes not dispute that alumber producer’ s sole purpose for entering into atenure
agreement is to obtain timber.®® Nevertheless, Canada argues that the provinces are not providing
the lumber producer with timber, but rather are merely creating a bundle of intangible contractual

2 Joint Case Brief Submitted to the Commerce Department on Behalf of the Government of Canada,
Government of Alberta, Government of British Columbia, Government of Manitoba, Government of Ontario,
Gouvernement du Quebec, Government of Saskatchewan, Government of the Northwest Territories, Government of
the Y ukon Territory, and British Columbia Lumber Trade Council, vol. 2, B6 (February 22, 2002) (“Canada Case
Brief”) (Exhibit U.S.-3).

2 The provinces use a number of different types of contracts and licenses for the sale of Crown timber,
with the most common being long-term tenures. Although the different types of agreements have different features,
they all give the holder the right to harvest timber from Crown land. For the sake of convenience, the United States
refersto all such agreements, collectively, as tenures.

% These obligations include, for example, silviculture and fire protection. See Canada Case Brief, at vol. 2,
B6 (Exhibit U.S.-3). To be awarded such a contract, the company generally must either own a Canadian lumber mill
or have an agreement with a Canadian lumber mill to process all of the company’s harvested timber.

% See Issues and Decision Memorandum, at 29 (Exhibit CDA-1).

2 The Commerce Department provided a detailed explanation supporting its determination that the
Canadian provincial “stumpage programs” constitute a financial contribution because they provide a good to lumber
producers. Specifically, the Commerce D epartment found that “nothing in the definition of the term *goods’
indicates that things that occur naturally on land, such as timber, do not constitute ‘goods.’” Further, the Commerce
Department determined that regardless of whether the provinces are supplying timber or making it available through
aright of access, they are providing timber. See Issues and Decision Memorandum, at 29-30 (Exhibit CDA-1).

% Id. at 29.
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rights and obligations that enable the lumber producers to exploit the timber.? Canada dso
argues, contrary to aplain reading of Article 1.1(a)(1)(iii), that the term “goods’ is limited to
“tradeable items that are capable of bearing atariff classification.”® Under Canada’ s reading of
the SCM Agreement, if a government provides standing wheat, iron ore, standing timber, or
other items that are not “tradeable” across borders, it does not provide afinancial contribution
and, therefore, does not provide a subsidy, even if the government providesthose items at a
fraction of their market value or even for free. The violence Canada’ s interpretation doesto the
text of the SCM Agreement and its object and purpose is obvious.

18.  Asdemonstrated below, and asthe U.S.—Lumber Preliminary Determination panel
found,* the Canadian provincial governments provide a good — timber — to lumber producers. A
financial contribution, as defined in Article 1.1(a)(1)(iii), therefore exists.

a. Timber Is a Good within the Meaning of Article 1.1(a)(1)(iii) of
the SCM Agreement

19. Artide1.1 of the SCM Agreement defines asubsidy asa “financia contribution” by a
government that confers a“benefit.” Article 1.1(a)(1)(iii) states that afinancial contribution shdl
be deemed to exist where the government “provides goods or services other than general
infrastructure.” The SCM Agreement does not specifically define the meaning of “provides’ or
“goods.” The Panel therefore should ook to the ordinary meaning of these terms.*

20.  Thedictionary definition that Canadaitself cites explicitly defines the term “goods’ as
encompassing al “property or possessions,” including “growing crops, and other identified
things to be severed from real property.”*® “Goods” is similarly defined under Canadian law.®

2 See Canada First Written Submission, at paras. 26, 35, 50.
% Id. at para. 30.

%l The panel completely rejected Canada’s argument that the Canadian government is not providing a
financial contribution to lumber producers. See Panel Report, United States—Preliminary D eterminations with
Respect to Certain Softwood Lumber from Canada, WT/DS236/R, adopted November 1, 2002, paras. 7.11-7.30
(“U.S.—Lumber Preliminary Determination Panel Report”).

%2 Article 31 of the Vienna Convention on the Law of Treaties (*Vienna Convention”) states that a treaty
shall be interpreted “in accordance with the ordinary meaning to be given to the terms of the treaty in their context
and in the light of its object and purpose.” Article 31(1), Vienna Convention. See also Japan—Taxes Appellate Body
Report, at p. 10-12; Panel Report, United States—Sections 301-310 of the Trade Act of 1974, WT/DS152/R, adopted
January 27, 2000, para. 7.22.

3 See Canada First Written Submission, at para. 31, fn. 17, citing Black’s Law Dictionary, 701-702 (7" ed.
1999) (Exhibit CDA-16).

% See, e.g., Sale of Goods Act (British Columbia), RSBC 1996, ch. 410, section 1 (“[G]oods includes. . .
growing crops, whether or not industrial, and things attached to or forming part of the land that are agreed to be
severed before sale or under the contract of sale.”) (Exhibit U.S.-4).
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Through their tenure systems, the Canadian provinces provide an “identified thing to be severed
from real property,” i.e., timber. Asnoted by the U.S.—Lumber Preliminary Determination panel,
the ordinary meaning of the word “goods’ is very broad and in and of itself does not seem to
justify any limits on the kinds of movable personal property, other than money, that could be
considered a good.*

21. Moreover, the context in which the term “goods” isused in Article 1.1(a)(1)(iii) of the
SCM Agreement confirms the broad meaning of the term. “Goods” is used in the context of the
phrase “goods or services other than general infrastructure’ in the definition of “financial
contribution.” This phrase reflects avery wide range of things a government may provide an
industry. Asthe U.S.—Lumber Preliminary Determination panel noted, the sole, limited
exclusion of “general infrastructure” reinforces the broad meaning of “goods’ as used inthis
provision.®

22.  The ordinary meaning of the text of the SCM Agreement must also be determined in light
of its object and purpose, which isto impose multilateral disciplines on subsidies.® It is evident
from Article 1.1 that the Members recognized that governments have a wide variety of
mechanisms at their disposal to confer an advantage on specific domestic enterprises or
industries and that they intended to bring those mechanisms within the disciplines of the SCM
Agreement.® While the SCM Agreement is not intended to bring dl government actions within
its disciplines, it is obvious from the text of Article 1.1 generally and Artide 1.1 (8)(1)(iii)
specificdly that the Agreement isintended to sweep broadly.

% The panel noted that the definition of the term “good” includes “the unborn young of animals, growing
crops, and other thingsto be severed from real property . ..." U.S.—Lumber Preliminary Determination Panel
Report, at para. 7.21, quoting Black’s Law Dictionary, at 701 (Exhibit CDA-16).

% Jd. at para. 7.23. Canada erroneously implies that the phrase “other than general infrastructure” only
qualifies the term “services.” See Canada First Written Submission, at para. 35. There is absolutely no support
within the text or context of Article 1.1(a)(1)(iii) for Canada’s arbitrary conclusion that the general infrastructure
exception is limited to services, and the U.S.—Lumber Preliminary Determination panel correctly found that this
exception appliesto both “goods” and “services.” See U.S.—Lumber Preliminary Determination Panel Report, at
paras. 7.23, 7.26.

37 See Panel Report, Brazil-Export Financing Programme for Aircraft, WT/DS46/R, as modified on other
grounds by the Appellate Body, adopted August 20, 1999, para. 7.26.

% Article 1.1 of the SCM Agreement provides that “financial contributions” shall be deemed to exist

where:
(i) agovernment practice involves adirect transfer of funds (e.g., grants, loans and equity
infusion) or potential direct transfers of funds or liabilities (e.g., loan guarantees);
(i) government revenue that is otherwise due is foregone (e.g., tax credits);
(iii) a government provides goods or services other than general infrastructure, or purchases
goods;
(iv) a government makes payments to a funding mechanism, or entrusts or directs a private

body to carry out the types of functions listed above.
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23.  Despite the fact that the WTO agreements® nowhere define the term “goods,” Canada
makes the extraordinary contention that a good must be a tradeable product. Canada bases this
conclusion on logically flawed arguments, and ignores the basic principles of treaty interpretation
reflected in Article 31 of the Vienna Convention. Canadaasks the Panel to infer from the use of
the phrase “imported goods’ in Article 3.1(b) of the SCM Agreement and the word “products’ in
Parts 111 and V of the SCM Agreement, that “goods’ can only mean traded goods that fal within
the GATT 1994 Artide |l schedules.®® The fact that “products’ are goods and “imported goods”
are goods does not, however, logically give rise to the inferences that nothing else can come
within the meaning of “goods.”**

24.  Canadafirst takesthe term “goods’ outside the context of the financial contribution
definition in Article 1.1 of the SCM Agreement and looks to its use in the unrelated context of
the prohibited import substitution subsidy definition in Article 3.1(b) of the SCM Agreement.*
Canada notes that the adjective “imported” modifies “goods’ within the definition of import
substitution subsidy in Article 3.1(b) and then leaps to the erroneous and illogical conclusion that
“goods,” even though unmodified by the word “imported” in Article 1.1(a)(1)(iii), can only mean
“goods’ capable of being imported (i.e., traded across borders).

25. Canada then attempts to reinforce its erroneous legp of logic by taking the term “goods’
further out of context and looking to an entirely separate agreement, the GATT 1994.
Specifically, Canada argues that the scope of Part VV of the SCM Agreement, which imposes
disciplines on countervailing measures, must be the same as the scope of Article Il of GATT
1994, which coverstariff concessions.”® However, the scope of the SCM Agreement, including
Part V, is determined by Article 1.1 of the SCM Agreement, which defines subsidy practices
without any relation to tariff concessions.* Therefore, there is nothing textually or logically that
links the definition of subsidy practices to tariff concessions.

26.  Under Canada sinterpretation of “goods,” governments could provide a broad array of
items to specific industries without discipline as long as those items are not “traded across
international borders.”* As noted above, however, this would allow a government to provide

% Canada cites to the various agreements under Annex 1A of the M arrakesh Agreement Establishing the
World Trade Organization, including GATT 1994.

4 See Canada First Written Submission, at paras. 37-41.

“l This would be the logical equivalent of saying that, because office buildings are buildings and
warehouses are buildings, houses cannot also be buildings.

42 See Canada First Written Submission, at para. 37.
* Id. at paras. 39-40.

4 See Panel Report, United States—Measures Treating Export Restraints as Subsidies, WT/DS194/R,
adopted August 23, 2001, at para. 8.38.

% See Canada First Written Submission, at para. 37.
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standing wheat for free or give an aluminum manufacturer the “right” to take bauxite from a
government minefor free, and these provisons would not constitute subsidies.

27.  Thereisno basisfor such aconclusion in the text or context of Article 1.1(a)(1)(iii) of the
SCM Agreement. Asthe U.S.-Lumber Preliminary Determination panel noted, “general
infrastructure” is an explicit exception from the “ goods and services’ covered by Article
1.1(a)(2)(iii). Canada s attempt to narrow the ordinary meaning of “goods” to only include
tradeable items would render superfluous the only express limitation in the text itself, i.e., the
exclusion for “general infrastructure.”*® If “goods’ were intended to be read as narrowly as
Canada suggests, it could never encompass any infrastructure (e.g., a building, road, etc.), let
aone genera infrastructure. Thus, the very existence of that express limitation demonstrates that
the Members intended the term “goods’ to be read in accordance with its ordinary meaning and
therefore to include items other than those “traded across international borders.”

28. In sum, while “goods” in Article 1.1(a)(1)(iii) certainly includes tradeable products, there
isno basisto limit its meaning to such products when neither the text nor the context in which
the term is used suggests such alimitation. To the contrary, the ordinary meaning of “goods,”
read in context and in light of the SCM Agreement’s object and purpose, demonstrates that the
Commerce Department’ s final determination that timber isagoodis entirely consistent with
Article 1.1(a)(2)(iii) of the SCM Agreement.

b. Provincial Tenures “Provide” Timber

29.  Canadaarguesthat provincia governments are not providing timber to lumber producers,
but rather are merely granting certain property rights in the timber: the right of accessto, or the
right to harvest, the timber.*” According to the New Shorter Oxford English Dictionary,
however, “provides’ meansto “make available’ in addition to “supply or furnish for use.”*
Thus, even if provincia tenures are viewed as simply providing the right to access or harvest the
timber rather than providing the timber itself, such a provision would still constitute the
provision of agood within the meaning of Article 1.1(a)(1)(iii) of the SCM Agreement because
the government is making the timber available to lumber producers.

30. A review of thefacts further demonstrates that Canada is attempting to elevate form over
substance. The Commerce Department found, and the U.S.—Lumber Preliminary Determination

% The Appellate Body has cautioned that “an interpreter is not free to adopt a reading that would result in
reducing whole clauses and paragraphs of a treaty to redundancy or inutility.” See Appellate Body Report, United
States—Standards for Reformulated and Conventional Gasoline, WT/DS2/AB/R, adopted May 20, 1996, p. 23
(“U.S.—Reformulated Gasoline Appellate Body Report”).

47 See Canada First Written Submission, at paras. 27-28.
* The New Shorter Oxford English Dictionary, 2393 (1993) (Exhibit U.S.-5).
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panel agreed,” that from the tenure holder’s point of view, there is no difference between the
government granting aright to harvest timber and the government actually supplying the timber
through the holder’ s exercise of thisright. In fact, the only way to provide standing timber (the
good in question) is by providing the right to harvest the timber. It should be beyond dispute that
when a government gives acompany the right to take a good, whether it is the right to take
widgets from a government warehouse or timber from government land, the government is
“providing” that good within the meaning of Article 1.1(a)(2)(iii) of the SCM Agreement.

31.  Theprovincia governments own the timber provided within the stumpage programs, and
from the point of view of the lumber producer, these programs have one purpose: to provide
them with timber to make lumber or other wood products. Participation in these programsis
restricted to Canadian sawmills or pulpmills, or companies that have contracts with Canadian
mills to process the harvested timber.>® Moreover, each of the provincial stumpage programs
charges the tenure holder on a“volumetric” basis. In other words, stumpage fees are based on
the volume of timber harvested. Tenure holders do not pay stumpage fees for timber that they do
not harvest. The evidence thus demongrates that companies obtan tenures for the sole purpose
of obtaining timber, leaving no doubt that through the tenure systems the provincial governments
are “providing” a*“good” — timber.

32. By examining the text of the SCM Agreement, in light of its object and purpose, the
Panel should find that the United States' final determination that provincial stumpage programs
constitute afinancial contribution is entirely consistent with Article 1.1(a)(2)(iii). Canada's
claim, therefore, should again be rgected.

2. The United States Properly Determined That Provincial Stumpage
Programs Provide a Benefit

33.  TheUnited States, having properly determined that afinancial contribution was provided
to Canadian softwood lumber producers, was required to determine whether a benefit was
“thereby conferred” within the meaning of Article 1.1(b) of the SCM Agreement. Aswe
demonstrate below, it iswell established that a benefit from a governmental financial
contribution is to be determined in comparison to the commercial market. It has also been
acknowledged that the commercial market used for the comparison must, necessarily, be
undistorted by the government’ s intervention.

34. In this case, the provincial governments overwhelming control of the Canadian timber
market made it impossible to use non-government prices in Canada as the basis for determining
the benefit. The majority of provinces submitted little, if any, data on non-government prices.

* See U.S.—Lumber Preliminary Determination Panel Report, at para. 7.17.
0 See Issues and Decision Memorandum, at 51-52 (Exhibit CDA-1).
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Moreover, the evidence demonstrated that the small non-government sector of the Canadian
timber market is not a“commercial market,” i.e., amarket undistorted by the government
intervention.

35.  Thereisno disputethat the fair market value of timber in Canadais the appropriate
benchmark for measuring the benefit in this case. The crux of this dispute is the factual basisfor
the United States' assessment of the fair market value of timber in Canada. In the absence of a
reliable source of market-determined, fair market value, pricesin Canada, the United States used
prices for comparable timber from alternate sources — the bordering regions of the northern
United States — which are commercially available to Canadian lumber producers, as the starting
point for itsfair value assessment. Before making the comparison, however, the United States
made adjustments based upon prevailing market conditionsin Canada. This provided a
reasonable, reliable assessment of the fair market value of timber in Canada, consistent with
Article 14(d) of the SCM Agreement.

36. Canada' s claim that this methodology is inconsistent with the SCM Agreement is based
on the premise that Article 14(d) prohibits, under any circumstances, the use of price data for
comparable goods from commercially available sources outside of the country of provision asthe
basis for an assessment of the fair market value of goods in the country of provision. As
demonstrated below, Canada s claim is based upon a flawed interpretation of Article 14(d) and a
mi scharacterization of the United States' methodology.

a. A Benefit Is Something More Favorable Than the Market
Would Provide Absent the Financial Contribution

37.  The SCM Agreement does not define the term “benefit.”> The meaning of the term as
used in Article 1.1(b) has, however, been explored by previousWTO panels and the Appellate
Body. Asthe Canada—Aircraft panel stated:

[1Tn our opinion the ordinary meaning of “benefit” clearly encompasses some
form of advantage. ... [The authority must] determine whether the financial
contribution places the recipient in amore advantageous position than would have
been the case but for the financial contribution. In our view, the only logical

basis for determining the position the recipient would have been in absent the
financial contribution isthe market.>

In reviewing the panel decision, the Appellate Body agreed:

51 “[A] subsidy shall be deemed to exist” if thereis a “financial contribution by a government” and “a

benefit is thereby conferred.” Articles 1.1(a)(1), 1.1(b), SCM Agreement.

%2 panel Report, Canada—Measures Affecting the Export of Civilian Aircraft, WT/DS70/R, adopted August
20, 1999, para. 9.112 (“Canada-Aircraft Panel Report”) (emphasis added).
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. believe that the word “benefit”, as used in Article 1.1(b), implies some
kind of comparison. This must be so, for there can be no “benefit” to the recipient
unless the“financial contribution” makes the recipient “better off” than it would
otherwise have been, absent that contribution. In our view, the marketplace
provides an appropriate basis for comparison in determining whether a* benefit”
has been “conferred”, because the trade-distorting potential of a*“financial
contribution” can be identified by determining whether the recipient has received
a“financia contribution” on terms more favourable than those available to the
recipient in the market.>

38. It isthus well established that a benefit is something better than the market would
otherwise provide, absent the financial contribution. The United States, therefore, disagrees with
the U.S.—Lumber Preliminary Determination panel’ s contrary conclusion that it isnot the goal of
the benefit analysis to determine what the market price would have been asent the government’s
financial contribution.> On the contrary, as the Appellate Body has stated, the very essence of
the benefit analysisisto determine whether the recipient is better off than it would have been
absent the government action, and the only way to make that determination is to assess whether
the recipient obtained something “on terms more favourabl e than those available in the market.”

39. Moreover, following the reasoning of the Appellate Body, the Brazil-Aircraft panel
concluded that “the ‘market’ to which reference must be made is the commercial market, i.e., a
market undistorted by government intervention.”*® As discussed further below, therefore, the
United States disagrees with the U.S.—Lumber Preliminary Determination panel’s conclusion
that prices in the country of provision must be used, even if they are not commercial market
prices, i.e., market prices undistorted by government intervention.

40. It iswithin the context of this general understanding of what constitutes a “benefit” that
the guidelinesin Article 14 of the SCM Agreement must be interpreted.

8 Canada—Aircraft Appellate Body Report, at para. 157 (emphasis added). Canada also relies on the
Appellate Body’s definition of benefit. See Canada First Written Submission, at para. 65.

% See U.S.—Lumber Preliminary Determination Panel Report, at para. 7.51. Although the panel cited to
this section of the Canada—Aircraft Appellate Body Report, it made no attempt to reconcile the inconsistencies
between its position and that of the A ppellate Body.

% Brazil-Aircraft Panel Report, at para. 5.29 (emphasis in original).
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b. Comparing the Government’s Price for a Good to the Fair
Market Value of the Good in the Country of Provision Is
Consistent with Article 14(d) of the SCM Agreement

41.  Article 14 of the SCM Agreement contains guidelines for caculating a subsidy benefit.
Specifically, with respect to the government provision of agood or service, the guidelinesin
Article 14(d) provide:

the provision of goods or services. . . by agovernment shall not be considered as
conferring a benefit unless the provisionis made for less than adequate
remuneration . . . . The adequacy of remuneration shall be determined in relation
to prevailing market conditions for the good or service in question in the country
of provision or purchase (including price, quality, availability, marketability,
transportation and other conditions of purchase or sale).

42. “ Adequate remuneration” is not defined in the text of the SCM Agreement. In the
context of Article 14(d), however, “adequate” remuneration must mean remuneration tha is
sufficient to eliminate any benefit. As discussed above, a benefit is something more favorable
than would otherwise be available in the commercial market, i.e., fair market value.®® Logicaly,
therefore, “adequate” remuneration is fair market value.

43.  Article 14(d) therefore provides that the benefit should be measured by comparing the
government’ s price for goods or services with the fair market value of the goods or servicesin
the country of provision. This method is, in fact, codified in Canadian law.>” The United States

% The ordinary meaning of “fair market value” is the price between a willing buyer and seller, in an arm’s-
length transaction, in an open market. Black’s Law Dictionary, at 1549 (Exhibit U.S.-6). An “open market” is“a
market in which any buyer or seller may trade and in which pricesand product availability are determined by free
competition.” Id. at 983 (Exhibit U.S.-7); accord The New Shorter Oxford English Dictionary, at 2004 (defining
“open market” as an “unrestricted market with free competition both of buyers and sellers”) (Exhibit U.S.-8); The
Dictionary of Canadian Law, 719 (2nd ed. 1995) (defining “market value” as “[t]he amount of money a willing and
informed buyer would pay to awilling and informed seller on usua terms and conditions in a competitive market
where neither party was acting under abnormal pressure”) (Exhibit U.S.-9).

5" Canada’s regulation implementing the “ adequate remuneration” inquiry contained in Article 14(d)
provides that with respect to goods and services the amount of the subsidy shall be:

the difference between (a) the fair market value of the goods or servicesin the territory of the
government providing the subsidy, and (b) the price at which the goods or services were provided
by that government.

Special Import Measures Regulations, C.R.C. SOR/84-927 (Exhibit U.S.-10). Canada’s suggestion that
remuneration that is less than market value could nevertheless be “adequate” is therefore inconsistent with the
concept of benefit, as defined in prior panel and Appellate Body decisions, as well asits own regulations. See
Canada First Written Submission, at para. 72.
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and Canada therefore agree that, consistent with Article 14(d), the adequate remuneration
benchmark isthe fair market value of timber in Canada Theissue is what evidence may be used
to establish that fair market value pursuant to the guidance in Article 14(d) of the SCM
Agreement that adequate remuneration must be measured “in relation to prevailing market
conditions. . . in the country of provision.”

44, Canada's argument that the benchmark used in this case was inconsistent with Article
14(d) is based on a mischaracterization of the United States' methodology. Specifically, Canada
erroneously asserts that the United States determined adequate remuneration based on market
conditionsin the United States rather than market conditions in Canada.*®

45.  Asdiscussed more fully bedow, observed pricesin Canada were either unavailable or
unreliable indicators of fair market value. Thus, after athorough analysisto ensure
comparability, the United States used market prices for timber from the northern U.S. border
states as the starting point for the calculation of fair market value benchmarks for each of the
provinces. The United States then analyzed the prevailing market conditions in Canada (e.g.,
obligations for road building, silviculture, and fire and disease protection) and, as detailed in
Attachment 1 to this brief, adjusted the benchmark calculation accordingly to arrive at the far
market value of timber in Canada. Obvioudly, if the United States were assessing the fair market
value of Canadian timber in relation to market conditionsin the United States, as Canada claims,
none of those adjustments would have been made.>

46.  Considered in light of the actual methodology used by the United States, it is evident that
Canada’ s claim rests on the erroneous premise that Article 14(d) mandates the use of particular
evidence to determine adequate remuneration. Canada argues that Article 14(d) prohibits the use
of price datafor comparable goods from commercially available sources outside of the country of
provision, adjusted for market conditions in the country of provision, as the basis for an
assessment of the fair market value of goods in the country of provision. Every relevant
consideration — the text, its context, Member’ s interpretations of the text, and its object and
purpose — confirm that Article 14(d) permits, in appropriate circumstances, the use of evidence
from outside the exporting country, adjusted as appropriate for market conditions in the country
of provision, to establish fair market value.

i. The Text of Article 14(d)

47.  Article 14(d) does not address the type of evidence to be used in evaluating the question
of benefit. It mandates atype of inquiry: adequate remuneration (fair market value) must be

% See, e.g., Canada First Written Submission, at para. 80.

% A substantial portion of the Final Determination was dedicated to explaining in painstaking detail the
adjustments that were considered and, if appropriate, made by the United States. See Issues and Decision
Memorandum, at 62-73, 83-90, 101-106, 114-125, 129-133, and 139-142 (Exhibit CDA-1).
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assessed “in relation to prevailing market conditions for the good . . . in the country of
provision.”® Article 14(d) defines“prevailing market conditions” as* price, qudity, avail ability,
marketability, transportation and other conditions of purchase or sale.” Article 14(d) therefore
provides that fair market value is to be determined “in relation to” conditions of salein the
country of provision.

48.  Asthe Appellate Body has noted, a benefit analysisinvolves a comparison. The
government price must be compared to a market value, and that market value must be undistorted
by government intervention. It is obvious therefore tha “conditions of sale” in the country of
provision cannot themsel ves be the benchmark to which the government’ s remuneration isto be
compared if the commercial market is distorted by government intervention.®*

49.  Theguideinein Article 14(d) thus must be interpreted to address circumstances in which
there are no commercial market prices availablein the country of provison. Therefore, the most
logical interpretation of “in relation to” is that adequate remuneration, i.e., fair market value,
must be determined “with reference to” or “taking account of” conditions of sale in the country
of provision.®

50.  What Artide 14(d) does not say isaso significant. Article 14(d) defines “prevailing
market conditions’ as “price, quality, availability, marketability, transportation and other
conditions of purchase or sale.” Article 14(d) therefore provides that fair market value isto be
determined “in relation to” conditions of sale in the country of provision. When the Members
intended to specify the use of particular data for a particular calculation, they did so explicitly.®
They have not done so here. Article 14(d) is silent on the data to be used to determine adequate
remuneration, i.e., fair market value. Asanother panel recently stated, “[t]he most logical
conclusion to be drawn from this silence is that the choice. . . is up to the investigating
authority.”®

% Article 14(d), SCM Agreement.

1 The United States therefore disagrees with the statement in the U.S.— Lumber Preliminary Determination
Panel Report that in this context the logical meaning of “in relation to” is “on the basis of” or “in comparison with.”
Under the panel’s interpretation, Article 14(d) would provide that the price “charged by the governmentisto be
compared with the prevailing market conditions in the country of provision.” U.S.—Lumber Preliminary
Determination Panel Report, at para. 7.44.

& Issues and Decision Memorandum, at 32. The New Shorter Oxford English Dictionary defines “in

relation to” as meaning “as regards.” In turn, it defines “as regards’ as “concerning” and defines “concerning” as “in
reference to.” The New Shorter Oxford English Dictionary, at 467, 2526, 2534 (Exhibit U.S.-11).

83 See, generally, Article 2, Antidumping Agreement.

® Ppanel Report, European Communities—Anti-Dumping Duties on Imports of Cotton-Type Bed Linen from
India, WT/DS141/RW, circulated November 29, 2002, para. 6.82 (“EC—Bed Linen Panel Report”). The panel
found that nothing in the text of Article 2.2.2(ii) of the Antidumping Agreement specified the factor to be used in
calculating weighted averages. The panel recalled the finding of the Appellate Body that
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il The Context of Article 14(d)

51.  Article 14(d) must also be interpreted in context. Article 14 setsforth “guidelines’ that
must be followed with respect to “any method used” to calcul ate the benefit.®® Article 14,
therefore, is not intended to establish detailed obligations regarding specific sources of data, but
rather general guidelines that must be followed by an investigating authority in establishing a
methodol ogy.®® The Members used the phrase “in relaion to” to establish the general principle
in Article 14(d) that the fair market value benchmark must relate to prevailing market conditions
in the country of provision.

52.  Thereisadistinction between the generd principle established in Article 14(d), i.e., the
necessity for determining fair market value in relation to conditions of sale in the country of
provision, and the specific datathat may or may not be used in establishing a methodol ogy
consistent with that principle. Article 14(d) does not restrict that data to “in-country” sources.
The U.S.—Lumber Preliminary Determination Panel Report acknowledged, for example, that
import prices, i.e., prices from sources outside the country of provision, can be used to determine
adequate remuneration.®’

53.  Interpreting Article 14(d) as permitting the use of data from sources outside the country
of provision as the basis for an assessment of fair market vaue in the country of provision does
not, as Canada argues, read the language “in relation to prevailing market conditions’ out of

[t]he duty of atreaty interpreter isto examine the words of the treaty to determine the intentions of
the parties. This should be done in accordance with the principles of treaty interpretation set out in
Article 31 of the Vienna Convention. But these principles of interpretation neither require nor
condone the imputation into atreaty of words that are not there or the importation into atreaty of
concepts that were not intended.

Id. at para. 6.82, quoting India—Patent Appellate Body Report, at para. 45.

& A “guideline” is “a directing or standardizing principle laid down as a guide to procedure, policy, etc.”
The New Shorter Oxford English Dictionary, at 1159 (Exhibit U.S.-12).

% Thisis confirmed in the negotiating history as well. Although more detailed proposals on benchmarks
were submitted during the negotiations, the M embers rejected the details in favor of general principles. See The
GATT Uruguay Round: A Negotiating History (1986-1992), 935-42 (T erence P. Stewart ed., 1994) (Exhibit U.S.-
13).

 The panel stated that “prices of imported goods in the market of provision can indeed form part of the
prevailing market conditions in the sense of Article 14(d) SCM Agreement.” U.S.—Lumber Preliminary
Determination Panel Report, at para. 7.48 (emphasis in original). While agreeing that import prices could be used,
the panel went on to state, without any factual support, that the import prices at issue are not the same as pricesin the
country of export. Itisthe view of the United States that there is no basis for that panel’ srestrictive interpretation,
which implicitly rejected the use of potential import prices while accepting actual import prices. The panel’s
reasoning has the perverse effect of making it more difficult to measure a benefit when the government controlsall or
virtually all of the domestic supply and obviates the need for imports by ensuring that the domestic supply issold at
below market rates.
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Article 14(d). To the contrary, any method used by an investigating authority, including one that
uses datafrom outside sources, must result in afar market value assessment that relates to
conditions of sale (i.e., prevailing market conditions) in the country of provision.®®

54.  Moreover, athough Article 14(d) is silent on the types of data that may be used to assess
fair market valuein the country of provison, that does not mean that an investigating authority
may arbitrarily reject probative evidence of fair market valuein the country of provision (such as
prices in domestic commercial markets in the country of provision) in favor of other data.
Nevertheless, apanel may not import into the guidelinein Article 14(d) detailed obligations that
are not present in the text. Article 14(d) is appropriately drafted so as to permit an investigating
authority the flexibility, on a case-by-case basis, to use the most gopropriate method and data, to
assess fair market value in the country of provision.* The resulting finding of fair market value
is, of course, subject to review on acase-by-case basis.”

iii. Members’ Interpretation of the Text

55.  The European Communities (“EC”) also agrees that “a proper analysis of the * market
conditions in the country of provision’ may include all commercially available aternative
sources for the recipient, including the price for imports into that market.””* The EC has, in fact,
promulgated a regulation that permits the use, in certain circumstances, of prices on the world
market to assess adequate remuneration.”” The new EC regulation amends Article 6 of
Regulation (EC) No. 2026/97, which contains guidelines for caculating the benefit to the
recipient. Therevised Article 6 provides that

when appropriate, the terms and conditions prevailing in the market of another
country or on the world market which are available to the recipient shall be used.

% Article 14, SCM Agreement.

€ Article 14 requires that “any method used by the investigating authority to calculate the benefit . . . shall
be provided for in national legislation or implementing regulations of the Member concerned and its application to
each particular case shall be transparent and adequately explained.” (Emphasis added). The methodology used by
the United Statesin this caseis codified in its regulations at 19 C.F.R. §351.511 (Exhibit U.S.-14). Canada does not
allege that the regulation is inconsistent with Article 14(d) of the SCM Agreement.

0 See Article 11, DSU (“[A] panel should make an objective assessment of the matter before it, including
an objective assessment of the facts of thecase . . .."”).

™ U.S.—Lumber Preliminary Determination Panel Report, at para. 7.48, fn. 85, quoting European
Communities Third Party Submission, para. 26.

2 See Notification of Laws and Regulations Under Article 32.6 of the Agreement, European Communities,
G/SCM/N/1/EEC/2/Suppl.3 (November 18, 2002) (Exhibit U.S.-15).
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56.  The preamble to the EC regulation emphasizes that Article 14(d) provides “guidelines for
the calculation of the benefit to the recipient” and provides the rationale for the amendment as
follows:

It is prudent to provide for a clarification as to what rules should be followed in
cases where a market benchmark does not exist in the country concerned. In such
a situation the benchmark should be determined by adjusting the terms and
conditions prevailing in the country concerned on the basis of actual factors
available in that country. If thisisnot practicable because, inter alia, such prices
or costs do not exist or are unreliable, then the appropriate benchmark should be
determined by resorting to terms and conditions in other markets.”

57. Moreover, Canadaitself acknowledged that price data from sources outside of the country
of provision can be used as the basis for assessing fair market value in the country of provision.
In the underlying investigation, Canadaacknowledged that it is permissible and reasonable in
certain circumstances to use world market prices, i.e., prices from sources outside of the country
of provision, to determine whether agovernment’s price confers abenefit.™

iv. Object and Purpose

58.  Consistent with the customary rules of treaty interpretation, as reflected in Article 31 of
the Vienna Convention, atreaty shall be interpreted “in light of its object and purpose.” The
object and purpose of the SCM Agreement confirm that Article 14(d) should not be construed to
establish a ban on the use of evidence from outside the exporting country to establish fair market
value in the exporting country.

59.  The GATT 1994 and the SCM Agreement are intended to provide a remedy to offset or
“countervail” an artificial financial advantage provided by the government.” Canada's
interpretation of Article 14(d) would, in circumstances such as those present in this case, place
the provision of such an artificial financial advantage outside the reach of countervailing
measures.

" Jd. The EC’s regulation, which was promulgated after the U.S.—Lumber Preliminary Determination
Panel Report was issued, may properly be taken into account in interpreting the SCM Agreement. See Article
31(3)(b), Vienna Convention.

™ See Canada Joint Case Brief, at vol. 2, C-6 (Exhibit U.S.-16); see also, Canada’'s Responses to the
Panel’ s Questions from the First Substantive Meeting, para. 29 (May 8, 2002) (“[1]f the government’s monopoly was
over domestic production of the goods in question and there were imports of the same good, then the government
price could be compared to the price of those imports.”) (Exhibit U.S.-17).

™ See Canada—Aircraft Panel Report, at para. 9.119; Canada—Aircraft Appellate Body Report, at para.
220; see also Appellate Body Report, Brazil-Export Financing Programme for Aircraft, WT/DS46/AB/R, adopted
August 20, 1999, paras. 26, 38; Brazil-Aircraft Panel Report, at para. 7.26.
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60. If agovernment subsidy is so pervasive — as in the Canadian timber industry — asto
distort and depress the non-government market, the ensuing calculation of countervailing duty
will be substantially underestimated or nullified if an investigating authority must rely only on
domestic market prices. The object and purpose of the SCM Agreement thus requires an
interpretation of Article 14(d) that permits the use of external evidence of fair market value when
it is shown, based on positive evidence, that domestic prices are heavily distorted by the very
financia contribution whose benefit is being measured.™

61. Mandating the use of in-country prices even where those prices have been shown to be
depressed and digtorted by the financial contribution at issue would lead to a perverse outcome:
the greater the control the government exercises over inputs, including natural resources such as
trees, iron ore, natural gas, or oil, the more protected the provision of the resource would be from
the subsidy disciplines. This result would be inconsistent with the U.S.—Lumber Preliminary
Determination panel’ s observation that there is no “naturd resource” exception to the SCM
Agreement, as Canada’ s position would effectively producejust this outcome.”

62.  Article 14(d) should be construed in accordance with the object and purpose of the SCM
Agreement. In the view of the United States, the only reasonabl e interpretation of Article 14(d)
isthat it permits the use of probative evidence from outside the exporting country in appropriate
circumstances. It certainly should not, as Canada effectively urges, be interpreted to yield an
outcome that defeats that purpose.

63. A careful reading of Canada s arguments demonstrates that the issue at the heart of
Canada’ s complaint is not whether Article 14(d) precludes the use of “out of country” prices
(e.g., import prices) to assess fair market value in the country of provision. Asnoted above,
Canada has acknowledged that the use of such data is consistent with Article 14(d). Rather, the
issues at the heart of Canada s claim are questions of fact: (1) did the United States have a
reasonable basisto reject private prices in Canada as a basis for ng fair market value; and
(2) in any event, could price data for comparable timber in the northern United States provide a
reasonable factual basis for assessing the fair market value of timber in Canada. As discussed
below, the answer to both inquiriesisyes; therefore, Canada’ s claim must fail.

C. Private Prices in Canada Did Not Provide a Reliable Basis to
Determine Fair Market Value

64. It isthe view of the United States, as reflected in its regulations, that the best and
preferred evidence of fair market value in the country of provision is usually the commercid

™ See Brazil-Aircraft Panel Report, at para. 5.29.

" U.S.—Lumber Preliminary Determination Panel Report, a para. 7.26 (“We note that the text of the SCM
Agreement does not in any way provide an exception for the right to exploit natural resources.”).
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transactions in the country of provision for comparable goods. Thus, the U.S. investigating
authority may not arbitrarily dedine to use such transactions in determining fair market value.
As noted above, however, the “the marketplace provides an appropriate basis for comparison”
and, following the reasoning of the Appdlate Body™ and the Brazil-Aircraft panel, “the ‘ market’
to which reference must be made is the commercial market, i.e., amarket undistorted by
government intervention.”” The United States therefore disagrees with the contrary statement in
the U.S.—Lumber Preliminary Determination Panel Report. The panel disregarded, and
essentially read out of Article 14(d), the word “market.” Asaresult, that panel concluded that an
investigating authority may not decline to use private prices in the country of provision, even if
those prices are suppressed by the government’ s financial contribution.®’ Following the
reasoning of the Appellate Body and Brazil-Aircraft panel, however, prices suppressed by the
government’ s financial contribution do not represent acommercial market price against which a
benefit can be measured because they do not represent a“ market undistorted by government
intervention.”

65. In the present case, the United States sought evidence on hon-government prices for
Canadian timber. The record evidence demonstrates, however, that the limited non-government
price data submitted by the Canadian parties was inadequate and that such prices were
significantly affected by the financial contribution itself, i.e., the supply of provincial government
timber. These observed prices were simply uninformative of adequate remuneration, i.e., far
market value.

66. Because the sale of Crown timber is controlled by each province, the United States
calculated province-specific far market value benchmarks (a position supported by the
provinces). Canada claims that there was “ substantial information” on non-government market
prices. Therecord, however, isfar from substantial, despite the United States’ numerous
requests for information. A brief review of the evidence submitted by each provinceis
illuminating.

™ Canada—Aircraft Appellate Body Report, at para. 157.

" Brazil-Aircraft Panel Report, at para. 5.29 (emphasis in original). The Appellate Body and the
Brazil-Aircraft panel logically recognized that a subsidy benefit cannot be measured by comparing the government’s
financial contribution to a market distorted by government intervention. The United States isnot of the view, and
has never argued, that the point of comparison isa “hypothetical undistorted or perfectly competitive market.” See
U.S.—Lumber Preliminary Determination Panel Report, at para. 7.50. Rather, following the reasoning of the
Appellate Body and the Brazil-Aircraft panel, the United States expressed the view, as it does here, that the
appropriate point of comparison is a “commercial market” price undistorted by government intervention. See
U.S.—Lumber Preliminary Determination, United States' Responses to the Panel’ s Questions from the First
Substantive Meeting, para. 24 (May 8, 2002) (Exhibit U.S.-18).

8 See U.S—Lumber Preliminary Determination Panel Report, at paras. 7.51-7.52.



United States — Final Countervailing Duty Determination First Written Submission of the United States
With Respect to Certain Softwood Lumber from Canada (DS257) January 22, 2003 - Page 22

Alberta: Albertadid not provide any prices for non-government market transactions. The
only price dataprovided by Albertawere“ Timber Damage Assessments’ (“TDAS’),
which are not market values for non-government timber sales.™

British Colombia (“B.C.”): B.C. did not provide data for non-government market
transactions. The province provided government auction data from the small and very
restricted Small Business Forest Enterprise Program (“ SBFEP”),* and a study®® prepared
for purposes of the investigation containing a small number of selected prices, which
were not broken down by speciesor grade, and one example of a private timber sale
contract.

Manitoba: Manitoba did not provide any non-government price data.®

Ontario: Ontario’s information on non-government prices consisted of two studies
prepared for purposes of the investigation which were predicated on an analysis that does

8 TDAsare not “market values,” as Canada suggests. See Canada First Written Submission, at para. 103.
Rather, they are estimated values for trees that are damaged or destroyed as aresult of industrial operations. A TDA
isasingle price for all species, calculated annually by a consultant based on prices for logs (mostly Crown logs)
purchased by tenure holders. These are not actual arm’s-length transaction prices. The only “negotiation” with
private parties was their agreement to accept these calculated prices as compensation for damaged timber. As
Canada concedes, the purpose of TDA s isto “forestall litigation” over market value. Id. at para. 104. They are
therefore a dispute settlement mechanism driven by the risk of litigation, not a market value driven by market forces.

8 See Canada First Written Submission, at para. 107. The SBFEP auctions are limited to small businesses
that are registered as small business forest enterprises. See B.C. Reg. 265/88 Small Business Forest Enterprise
Regulation, Forest Act (Exhibit U.S.-19). Because the overwhelming majority of the purchasers of timber in British
Columbia are explicitly excluded from these auctions, and other limitations restrict their demand and use, the United
States rejected them as the basis for a fair market value assessment.

8 With respect to the study that Canada cites in footnote 85 of its first written submission, the United States
noted in the Final Determination that “there is insufficient evidence to conclude that the data provided is fully
representative of timber prices on private lands or that the data even represent arm’ s-length transactions . .. .”
Moreover, “there is nothing about the study to indicate that the prices are market-based or to indicate that the
distortion resulting from the government’' s involvement in the market is minimal.” Issues and Decision
Memorandum, at 76-77 (Exhibit CDA-1).

84 Canada also argues, using B.C. as an example, that the provincial governments receive adequate
remuneration because they make a profit. That is, however, not the measure of adequate remuneration. Theissue is
not whether the provincial government made a profit, but rather, asthe Appellate Body has stated, whether it charged
less than market value for its Crown timber.

& See Response of the Government of Manitoba to the Department’s May 1, 2001 Questionnaire, vol. 1,
M B-55-M B-56 (June 28, 2001) (Exhibit U.S.-20).
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not apply in amarket dominated by a single supplier, asis the case in the Canadian timber
market. Thus, the United States found the information to be flawed and unreliable.®

Saskatchewan: Saskatchewan did not provide any non-government price data.®

Quebec: Quebec was the only province that submitted actual prices from non-
government transactions. As discussed below, however, there was substantial evidence
that the non-government prices were distorted by the government’ s intervention in the
market.

67.  That isthe sum total of the “extensive’ record evidence Canada claims the United States
should have used to cal culate the province-specific, species-specific benchmarks.

68. In addition to the inadequacies in the data submitted, the record established that the non-
government market for timber is driven not by market forces, but rather by the overwhelming
government control over the market for Canadian timber.®® Following the reasoning of the
Appellate Body and the Brazil-Aircraft panel, therefore, the non-government market for
Canadian timber does not provide an appropriate basis for assessing the fair market value of
timber in Canada.

% The studies were by Resource Information Systems, Inc. (“RISI Study”) and Charles River Associates
(“CRA Report”). In particular, the United States found unpersuasive the RISI Study’s premise that evidence that
private sellers are price takersindicates that prices are competitive. This was also one of the three conditions that the
CRA Report found must exist to have acompetitive market. Asthe United States explained, however, both studies
failed to take account of the presence of a dominant market player:

W e recognize that having price takersin a given market could be one sign of a competitive market,
as we explained in the Preliminary Determination. 66 FR at 43195. However, the question in this
instance is, “Who are they taking the price from?” That is, the idea of alarge number of price
takers in amarket carries with it the notion that no one player in the market is controlling the price.
This would normally be the sign of a true competitive market with a true market price. However,
where there is one overwhel mingly dominant market player, and that player happens to set prices
without regard to market forces, it is impossible to conclude that the mere fact that the few
remaining private suppliersin the market are price takers shows that a truly competitive market
exists, or that the prices of those private suppliers are market-based. That is the situation in the
Ontario stumpage market.

Issues and Decision Memorandum, at 97-98 (Exhibit CDA-1).

8 See Response of the Government of Saskatchewan to the Department’s May 1, 2001 Questionnaire, SK -
81-SK-82 (June 28, 2001) (Exhibit U.S.-21).

8 See, e.g., Issues and Decision Memorandum, at 97-98 (Exhibit CDA-1); Economists Inc., Economic
Analysis of Price Distortions in a Dominant-Firm/Fringe Market, appended to Letter from Dewey Ballantine to
Donald Evans (January 7, 2002) (Exhibit U.S.-22).
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69.  Themost salient feature of the market for Canadian timber is the extensive state control.
The provinces control over 90 percent of thetimber in Canada. The record established that in
each province (1) government timber sales were dominant relative to the private timber sales,
ranging from 83 percent to 98 percent of the total market;* (2) the price of government-supplied
timber is set on a nonmarket basis; (3) there are substantial supply-and-demand interactions
between the government-supplied timber segment of the market and the private timber segment
of the market; and (4) economic analysis establishes that, given these conditions, it is not
reasonable (or indeed possible) to conclude that the smdl amount of private timber sdesis
unaffected by the dominant government-supplied timber.

70. It is dso evident from the record that the Canadian provinces do not operate their
stumpage systems on amarket basis. The provinces administratively, rather than competitively,
set prices for the timber, set minimum and maximum cut requirements, set minimum processing
requirements, and designate where the timber must be processed (appurtenancy requirements).

In addition, tenures are normally long-term to ensure a stable supply of timber to Canadian mills.
The provinces also restrict mill closures even in down markets. These are not market features.
Rather, these features distort the operation of normal market forces and are designed to keep
Canadian mills supplied with timber and to keep the mills operating and the workers employed,
regardless of what the market might otherwise dictate.®® Given the dominance of the government
in the market, these non-market government systems impact the smal private sector as well.

71. It istherefore evident from the record that, as governments often do when they inject
themselves into the commercid sector, the provinces use their stumpage systems to pursue public

8 Pprovincial government market share is, in fact, well in excess of the 70 percent threshold at which
economists normally presume market power in monopoly cases. See Duncan Cameron and M ark Glick, Market
Share and Market Power in Merger and Monopolization Cases, 1 (1997) (Exhibit U.S.-23). Of the total timber
harvested in each province during the period of investigation, the following are the percentages, by province, of
Crown timber:

British Columbia - 90 percent
Quebec - 83 percent

Ontario - 92 percent

Alberta - 98 percent
Manitoba - 94 percent
Saskatchewan - 90 percent

See Issues and Decision Memorandum, at 37 (Exhibit CDA-1).

% Canada acknowledges that provincial systems for selling timber are part of a broader economic and
social policy framework. See Canada First Written Submission, at para. 157.
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policy objectives such as job creation and maintenance in rural areas.®* It is public policy, not
market forces, that drive the prices of provindal timber.

72. Thus, the United States' concerns about distortions in the non-government market for
Canadian timber were more than theoretica .”> The impact in the private timber market of the
pervasive market distorting features in the dominant government sector was also confirmed by
substantial record evidence.®®* For example, studies by economists and other experts
demonstrated that private timber pricesin Canada were depressed and distorted by the
overwhelming volume of government-supplied timber in the provinces. One such study
concluded that a large government presence in the market will tend to make much smaller private
suppliers price-takers. The authors stated that, while it is not unusual for small suppliersto be
price-takers even in a market with no government involvement, the government-dominated
market will distort the market asawhole if the government itself does not sdll at market-
determined prices. In such a situation, true market prices may not exist in the country, or it may
be difficult to afind a market price that is independent of the distortions caused by the
government’s action.** The study also showed that the lower the share of the private sector
relative to the administered sector, the lower the private sector’ s ability to raise its prices above

! For example, the Annual Report of the Ministere des Ressources Naturelles in Quebec states:

Objective Between now and 2001, to contribute to creating 5,600 new jobs, maintaining 23,000
existing jobs and attracting at least 81 billion in investment in the timber processing industry by
working to diversify products and markets, improve plant competitiveness.

Response of the Gouvernement du Quebec to the Department’s May 1, 2001 Questionnaire, Exhibit QC-S-11, 16
(June 28, 2001) (emphasis in original) (Exhibit U.S.-24). In addition, the United States learned at verification that
the minimum stumpage charge in Ontario is set to produce a steady revenue stream for the province, but the chargeis
not based on timber values. See Issues and Decision Memorandum, at 98 (Exhibit CDA-1), referring to
Memorandum from Robert Copyak and David Salked to Melissa Skinner, Countervailing Duty Investigation of
Certain Softwood Lumber Products from Canada: Verification of Questionnaire Responses Submitted by the
Government of Ontario, 25 (February 15, 2002) (Exhibit U.S.-25).

92 Asdiscussed above, to the extent the U.S.—Lum ber Preliminary Determination Panel Report concluded
that a government’s distortion of the marketplace is not relevant, we must disagree. See U.S.—Lumber Preliminary
Determination Panel Report, at para. 7.51. The panel concluded that “prevailing” meant that investigating
authorities had to take the market “as it exists” and therefore ignored the provincial governments’ distortion of the
timber market. Id. at paras. 7.52-7.53.

% Much of this data was obtained after the Preliminary Determination and therefore was not available to
the U.S.—Lumber Preliminary Determination panel.

% See, e.g., Economists Inc., Economic Analysis of Price Distortions in a Dominant-Firm/Fringe Market,
appended to Letter from Dewey Ballantine to Donald Evans, vol. 6 (January 7, 2002) (Exhibit U.S.-22). The authors
applied basic industrial organization theory to characterize the market equilibrium in Canadian provincial timber
markets. The study employed the “dominant firm/competitive fringe” model to analyze the interaction of two
sources of supply: the dominant administered sector and the private sector, which is the fringe supplying the residual
demand. The study found that the existence of the administered sector that iswilling to supply the preponderance of
the market at an artificially low price drove the price that the private sector could obtain lower.
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the administered price. A Canadian forestry expert also concluded that, “[t]he quasi-
monopolistic importance of the State in the supply of the industries obligates the small producers
to align their prices with those of the public forest.”®® Thus, given the very small private timber
market in Canada, the United States’ conclusion that the private prices are driven by the
government prices is amply supported.

73. A study commissioned by the B.C. Ministry also explained that “independent log
producers complain that there are insufficient buyers for truly competitive marketing and

pricing” and that “independent sawmillers and manufacturers find that the market is not areliable
source of raw material for those who do not have logs of their own to trade.”* A report prepared
by a Canadian environmenta group similarly noted with respect to British Columbiathat “since
loggers bidding on Small Business sales have no choice but to dispose of their timber in an
environment where timber prices are artificially low, even the bonus bids in the Small Business
Program will tend to underestimate timber value.”*”

74.  Further, an official from the Quebec private wood lot owners' association stated that if
the Government of Quebec “ sets fees at an arbitrarily low level, it would depress stumpage fees
and log pricesin the entire Province.”® The Quebec Ministere des Ressources Naturelles
acknowledged that private pricesin Quebec could be affected by the administratively set pricefor
public stumpage.*®* Another report similarly concluded that Crown stumpage ratesin “Ontario
depress stumpage values on private lands.”*®

75. In addition, the record shows that, in the major timber-producing provinces, the tenure
holders' needs can be met from their provincial tenures within the flexibility provided under the
“Annual Allowable Cut” (“AAC”) requirements in their provincial tenures. For example, in

% Luc Parent, 4 Financial Strategy for the Development of Private Timber Lands in Quebec, 87
(translated) (June 1995), attached to Petition for the Imposition of Countervailing Duties Pursuant to Section 701 of
the Tariff Act of 1930: Certain Softwood Lumber Products from Canada, Exhibit 1V, G-6 (April 2, 2001)
(“Petition”) (Exhibit U.S.-26).

% Peter H. Pearse, Ready for Change: Crisis and Opportunity in the Coast Forest Industry, 24 (November
2001), appended to Letter from Dewey Ballantine to Donald Evans, vol. 1, Exhibit 6 (January 7, 2002) (Exhibit
U.S.-27).

5 Issues and Decision Memorandum, at 38 (Exhibit CDA-1), referring to Tom Green and Lisa M atthaus,
Cutting Subsidies or Subsidized Cutting?, 9, appended to L etter from Dewey Ballantine to Donald Evans (July 17,
2001) (Exhibit U.S.-28). This statement refers to the SBFEP discussed above.

% Memorandum from Eric Greynoldsto Melissa Skinner, Countervailing Duty Investigation of Softwood
Lumber Productsfrom Canada: Verification of the Questionnaire Responses Submitted by the Government of
Quebec, 28-29 (February 15, 2002) (Exhibit U.S.-54).

9 See Issues and Decision Memorandum, at 38 (Exhibit CDA-1), referring to Petition, vol. 11, at 119.

10 yssues and Decision Memorandum, at 38 (Exhibit CDA-1), referring to David Cox et al., Examining the
Market Value of Public Sofiwood Sawtimber in Canada, 107 (July 27, 2001), appended to Letter from Dewey
Ballantine to Donald Evans (July 27, 2001) (Exhibit U.S.-29).
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B.C., Ontario, and Quebec, provincia harvests are consistently well below each province's
AAC.”®* Thismeansthat, asagenera rule, millswill not have to resort to the private market and
strongly suggests that private sellers must tailor their prices to the predominant government
administered price. Even if the private timber may, in some circumstances, be a convenient
source, the price cannot go significantly higher than the government price.

76. Based on this and other evidence, the United States reasonably concluded that pricesin
the non-government market for Canadian timber do not provide areliable basis for determining
the fair market value of timber in Canada, absent the government’ s financial contribution.

d. Prices for Comparable Timber in Northern U.S. States,
Properly Adjusted, Provide a Reasonable Basis for Assessing
the Fair Market Value of Timber in Canada

77. A determination of adequate remuneration, i.e., far market value, isinevitably aquestion
of fact. While fair market value assessments are routinely made in commercid markets, thereis
no singleformula. The anayses are case-by-case, relying on available data to make certain
judgments.

78.  Asdiscussed above, there was no appropriate market price data from Canadian sources
on which to base afair market value assessment. Canada’ s claims notwithganding, starting with
prices for comparable timber of the same speciesimmediately across the border and adjusting
those prices, as appropriate, for provincial market conditionsis a reasonable basis to assess the

11 1n B.C., Ontario, and Quebec, provincial harvests are consistently below each province’s AAC. See
Response of the Government of British Columbiato the D epartment’s May 1, 2001 Questionnaire, vol. 3, Exhibit
BC-S-1, Attachment F (June 28, 2001) (Exhibit U.S.-30) (showing that the public B.C. harvest — total harvest less
private harvest, which is not included in the AAC —is consistently below the provincial AAC); Response of the
Government of Ontario to the Department of Commerce’sMay 1, 2001 Questionnaire, vol. 5, Exhibits ON-TNR-4,
ON-TNR-5 (June 28, 2001) (Exhibit U.S.-31); Response of the Government of Quebec to the Department of
Commerce’'s May 1, 2001 Questionnaire, vol. 3, Exhibit QC-S-14, at 3 (June 28, 2001) (Exhibit U.S.-32). In
Alberta, harvests have been consistently above the AAC in each of the three most recent years as fire-damaged
timber is harvested. See Questionnaire Response of the Government of Alberta, Exhibit AB-S-34 (Table 16) (June
28, 2001) (Exhibit U.S.-33); Response of the Government of Albertato the Department’s November 19, 2001
Questionnaire, vol. 1, Exhibit AB-S-64 (Amended T able 16) (December 17, 2001) (Exhibit U.S.-34), which also
demonstrates the flexibility of nominal AAC levels.
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fair market value of timber in Canada.’® An examination of the underlying facts and the
assessment performed by the United States in this case demonstrates this point.

79. It is undisputed that the North American market for lumber is highly integrated. Canada,
in fact, exports over 60 percent of its softwood lumber to the United States.'® U.S. and Canadian
timber are therefore supplying the same North American demand for lumber products. Thus,
because of the derived nature of timber prices, market pricesfor U.S. timber are alogical and
reasonabl e starting point for an assessment of the fair market value of Canadian timber.

80. U.S. timber is also commercially available to lumber producersin Canada. Canada does
not contest the fact that Canadian mills actually do purchase U.S. timber — both on the stump*®*
and as logs'® — and consume it in their millsin Canada. Although U.S. imports are smdl, thisis
consistent with the availability of timber in Canadaat below market rates.

81.  Tocompensate for any differencesin species mix, the United States cd culated species-
specific fair market value benchmarks.'® The United States al so used averages — an average,

102 Canada also argues that the use of U.S. prices as the basis for the benchmark calculation is inconsistent
with past U.S. cases. See Canada First Written Submission, at paras. 87-91. The Panel is charged with determining
whether the United States Final Determination is consistent with the SCM Agreement. Prior U.S. cases are
irrelevant to that inquiry. Inany event, the subsidy benefit in those cases was determined under the then-prevailing
U.S. legal standard, which measured the benefit in terms of “preferential” pricing, rather than by the current Uruguay
Round standard of “adequate remuneration.” These tests can produce substantially different results because
preferentiality merely measures government price discrimination. For example, if a government provided widgets to
one group at 50 cents and to another group at 55 cents, the “preferentiality” test would measure the subsidy at 5 cents
even if the market price (and, thus, adequate remuneration) for widgets was $1. Thus, prior to the Uruguay Round,
the United States frequently used benchmarks that did not fully reflect the market value of the good at issue. The
United States' benchmark selections under an obsolete legal standard in previous lumber cases are irrelevant to the
Panel’ sinquiry in this case into whether the Final Determination at issue is consistent with the SCM Agreement.

18 gee U.S. International Trade Commission, Softwood Lumber From Canada, Investigations Nos. 701-
TA-414 and 731-TA-928 (Final), Table VII-2 (May 2002) (Canadian exports to the United States in 2001 equal ed
60.9 percent) (Exhibit U.S.-35).

104 See Issues and Decision Memorandum, at 39 (Exhibit CDA-1) referring to (1) a letter from the
Michigan Department of Natural Resources indicating that Canadian firms purchased stumpage in the United States,
(2) aletter from a Forest Industry Specialist with the University of New Hampshire Cooperative Extension indicating
that as much as 30 percent of the sawlog harvests in certain New England statesis sold to Quebec to be processed,
(3) the company exclusion verification report, which discusses Canadian imports of U.S. logs and purchases of U.S.
stumpage, and (4) the fact that Canadian firms purchase and actively harvest U.S. timberlands.

15 According to data maintained by Statistics Canada (* StatsCan”), an agency of the Canadian
Government, approximately 2.5 million cubic meters of softwood logs were imported from the United States into
Canada during the period of investigation. See Issues and Decision Memorandum, at 39 (Exhibit CDA-1).

16 See Issues and Decision Memorandum, at 60-62, 80-83, 99-101, 112, 128-129, and 137-139 (Exhibit
CDA-1).



United States — Final Countervailing Duty Determination First Written Submission of the United States
With Respect to Certain Softwood Lumber from Canada (DS257) January 22, 2003 - Page 29

speci es-specific fair market value benchmark for each province!®” and an average administered
price for each province— to account for other differences that may affect the value of specific
stands of timber. The use of averagesis an accepted and widespread aspect of Canadian
stumpage systems. For example, Ontario cal cul ates stumpage charges using an average of U.S.
lumber prices and subtracting out average mill costs and harvesting costs. Using this data,
Ontario calculates only five different stumpage prices covering the entire softwood harvest.
Similarly, Quebec, B.C., and other provinces use average cost data to cal culate one stumpage
charge for each predominant speciesin the province.

82. In addition, the United States made appropriate adjustments to the U.S. price datato
arrive at an assessment of the fair market value of timber in Canada. As evidenced in the Final
Determination, the United States conducted a thorough analysis of the conditions of sale in
Canada and made necessary adjustments for obligations such as road building and silviculture
that are conditions of salein Canada. The result was a reasonable assessment of the fair market
value of timber in Canadathat is entirdy consistent with Article 14(d) of the SCM Agreement.

83. Canada asserts, without any citation to record evidence, that there are a host of factors,
such as an alleged comparative advantage, that make it impossible to rely on pricesin the United
States as abasis for ng the fair market value of timber in Canada. A careful examination
of the facts, however, demonstrates the fdlacies in Canada’'s claims. For example, Canada
impliesthat it has a comparative advantage in its natural resource endowments.'® In fact, the
size of the forest resource is comparabl e between Canada and the United States. Moreover, the
most important natural resource endowments, the so-called dendrological characteristics of the
forest, are in fact more comparable between the selected northern U.S. states and the respective
provinces, than between provinces across Canada. For example, the forest resource in Coastal
B.C. isfar more comparable to Western Washington than it isto Ontario. A brief rebuttal of
Canada' s other pointsis provided in Attachment 2 to this brief.

07 As noted in the Final Determination, the United States used a variety of public sources to establish the
base prices for the various species groupings reported by the provinces. See Issues and Decision Memorandum, at
60, 82, 99, 112, 129, 139 (Exhibit CDA-1) (Maine Forest Service Stumpage Price Reports for calendar year 2000;
W ashington Department of Natural Resources data as reported in the Stumpage Price Report published by the
Timber Data Company and Western Washington U.S. Forest Service (“USFS”) data, Eastern Washington USFS
data, Northern Idaho USFS data, Southwestern Idaho USFS data, |daho Department of Lands data, Montana
Department of Natural Resources and Conservation data, and Montana USFS data from the Stumpage Price Report,;
Minnesota 2000 Corrected Public Stumpage Price Review and Price Index published by the State of Minnesota,
Department of Natural Resources, Division of Forestry; Michigan Stumpage Price Report published by the Michigan
Department of Natural Resources, Forest Management Division, which lists average sscumpage prices for all sales
from state lands from April 1, 2000 to M arch 31, 2001; USFS's Timber Cut and Sold report for Michigan, which
contains prices for timber sold by the USFS in Michigan during calendar year 2000). In complete contrast to the
private Canadian prices that were submitted, the prices derived from the northern United States are prices for timber
offered on a competitive basis in open markets.

108 See Canada First Written Submission, at para. 84.
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84. In sum, in the absence of “commercial market” prices for timber in Canadait was
reasonable and permissible for the United States to assess the fair market value of Canadian
timber using prices for comparable U.S. timber, adjusted for prevailing market conditionsin
Canada. That conclusion is supported by the text of Article 14(d) and is consistent with the
object and purpose of the SCM Agreement.

e. The SCM Agreement Does Not Define “Benefit” in Terms of
Increased Output or Lower Prices for the Subject Merchandise
and Does Not Create an Exception for Natural Resource
Inputs

85. The SCM Agreement’ s definition of asubsidy is clear and unambiguous. Article 1
providesthat if there is a government financial contribution, and if a benefit (calculated in terms
of the benefit to the recipient) is thereby conferred, then “a subsidy shall be deemed to exist.”
According to the Appellate Body, “the trade-distorting potential of a‘financia contribution’ can
be identified by determining whether the recipient has received a ‘financial contribution’ on
terms more favourable than those available to the recipient in the market.”**

86.  Nonethdess, without any justification in the text of the WTO agreements, Canada asserts
that the Panel should graft onto the SCM Agreement a special rule for financial contributions that
take the form of a government provision of a natural resource that is allegedly fixed in supply.**°
According to Canada, the conditions that prevail in such a market are such that no failure by the
government to collect adequate remuneration can result in increased output or have an adverse
trade impact. Thus, Canada claims that “any benefit analysis should assess’ the trade effects of
the subsidy.™*

87.  Thisargument is completely without foundation in the SCM Agreement.'*? Article 14,
whichisin fact titled “ Calculation of the Amount of a Subsidy in Terms of the Benefit to the
Recipient,” provides that the existence of a benefit to the recipient, not the existence of
demonstrable trade effects, is determinative of whether abenefit exists for purposes of Article

19 Canada-Aircraft Appellate Body Report, at para. 157.
10 See Canada First Written Submission, at paras. 117-126.

1 4. at para. 124; see also id. at para. 125 (asserting that “the analysis of remuneration in relation to
prevailing market conditions in this case should include areview of whether provincial stumpage fees or charges are
capable of causing trade distortion” (emphasis added)).

12 |nfact, certain WTO M embers, particularly the EC, suggested during the negotiation of the SCM
Agreement that subsidies with no or de minimis identifiable trade effects should automatically be non-actionable.
These suggestions were not incorporated in the text of the SCM Agreement. See The GATT Uruguay Round: A
Negotiating History (1986-1992), at 864 (Exhibit U.S.-13), citing “ Elements of the Negotiating Framework,
Submission by the European Community,” GATT Doc. No. MTN.GNG/NG10/W/3, at 7, 10 (November 27, 1989).
Therefore, the Panel should not read into the SCM Agreement what is not there.
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1.1.*** The provisions of Article 14 describe the benefit analysisin terms of lower costs than the
recipient would otherwise incur, absent the financial contribution — lower capital (financial
inputs) or other input costs (goods or services). Nothingin Article 14 describes benefit in terms
of the effect on the output of the recipient.

88. If the government makes a financial contribution, and the recipient obtains a benefit, then
the definition of a subsidy in the SCM Agreement is fulfilled.’** What Canada asserts “ should”
be added to this definition cannot supersede the actual text of the SCM Agreement. Rather, “the
existence of a benefit should be determined only with reference to the terms on which afinancial
contribution could be obtained by the recipient on the market.”

89.  Tryingyet again to carve natural resources out of the subsidy disciplines, Canada argues
that the government sale of natural resource inputs cannot provide a benefit. Thisargument is
premised on the economic “rent” theory, which holds that no matter how low the priceisfor a
natural resource, therewill be no impact on price or output for the downstream products.**®> That
is, however, not the question the SCM Agreement poses. The Appellate Body has plainly stated
that “benefit,” within the meaning of Article 1.1(b), i.e., the benefit to the recipient, is something
that makes the recipient better off than it would otherwise bein the marketplace. The benefit to
the recipient from a government financial contribution, whether it is cash or natural resource
inputs, isin no way dependent upon downstream effects of the subsidy.

3. The United States Calculated the Subsidy Rate in a Manner
Consistent with the SCM Agreement and GATT 1994

90. In industries, such as softwood lumber, with an extremely large number of producers, it is
not feasible, in an investigation, to examine the subsidies received by each individual producer.
Given the deadline in the SCM Agreement for completing an investigation, other investigative
methods are therefore necessary.*® Asreflected in Article 19.3 of the SCM Agreement,
Members are accorded the flexibility to conduct investigations other than on a company-specific
bas s, and Canada does not argue to the contrary.

91. In this case, as discussed more fully below, rather than investigate specific producers, the
United States examined the government subsidy programs at issue and, based on data supplied by

U3 See Canada—Aircraft Appellate Body Report, at para. 155 (“[T]he reference to ‘benefit ro the recipient
in Article 14 also implies that the word ‘benefit,” asused in Article 1.1, is concerned with the ‘benefit to the
recipient and not with the ‘cost to government,’ as Canada contends.” (emphasisin original)).

14 14, at para. 156 (“[S]ubparagraphs (a) and (b) of Article 1.1 define a ‘ subsidy’ by reference,
first, to the action of the granting authority and, second, to what was conferred on the recipient.”).

M5 See Canada First Written Submission, at paras. 117-126.

18 pyrsuant to Article 11.11 of the SCM Agreement, the investigation must be completed within one year
(or 18 monthsin special circumstances) of initiation. The deadline for this investigation was March 21, 2001.
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the provincial and federal governments, calculaed the aggregate amount of al subsidies to
producers of the subject merchandise (the numerator). The United States then allocated the
aggregate subsidies over al sales of merchandise that benefitted from the subsidies (the
denominator).

92.  Thistype of aggregate subsidy investigation is entirely consistent with the SCM
Agreement and, again, Canada does not argue to the contrary. Rather, Canada daims that certain
aspects of the calculation methodology are inconsistent with Article 19 of the SCM Agreement
and Article VI:3 of GATT 1994.

93. It is axiomatic that Canada has the burden of establishing aprima facie case of a
violation,"" i.e., Canada must establish (1) that there is an obligation in the provisions of the
agreement it hascited in support of its claim,*® and (2) that the United States has acted
inconsistently with that obligation. As demonstrated bdow, Canada has failed to make such a
prima facie case.

a. The Obligations in Article 19 of the SCM Agreement

94.  Canadaargues that the manner in which the United States cal culated the countervailing
duty isinconsistent with Articles 19.1 and 19.4 of the SCM Agreement, and Article V1:3 of
GATT 1994.

95.  Article19.1 of the SCM Agreement states:

1f, after reasonabl e efforts have been made to complete
consultations, a Member makes a final determination of the
existence and amount of the subsidy and that, through the effects of
the subsidy, the subsidized imports are causing injury, it may
impose a countervailing duty in accordance with the provisions of
this Article unless the subsidy or subsidies are withdrawn.**

T See, e.g., U.S.~Wool Shirts Appellate Body Report, at p. 14; EC—Hormones Appellate Body Report, at
para. 104.

18 Canada must “identify the specific measures at issue and provide a brief summary of the legal basis for
the complaint” in its request for the establishment of the panel. Article 6.2, DSU. A panel may only address the
relevant provisions of the covered agreements “cited by the parties to the dispute” in the panel’s terms of reference.
Article 7.2, DSU; see also, Appellate Body Report, Brazil-Measures Affecting Desiccated Coconut,
WT/DS/22/AB/R, adopted March 20, 1997, p. 22 (finding that the terms of reference “ establish the jurisdiction of
the panel by defining the precise claims at issue in the dispute”); Panel Report, Egypt—Definitive Anti-Dumping
Measures on Rebar from Turkey, WT/D S211/R, adopted October 1, 2002, para. 7.141; EC-Bed Linen Panel Report,
at para. 6.67 (rejecting aclaim that was dependent upon a violation of a provision of the Antidumping Agreement
not cited by Indiain its panel request); US—Corrosion-Resistant Steel Appellate Body Report, at paras. 164-172.

19 Emphasis added.
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Article 19.1 therefore requires a final determination of the amount of the subsidy and afinal
determination of injury as pre-conditions to the imposition of a countervailing duty. Article 19.1
does not, however, establish any requirements concerning how a subsidy or injury isto be
determined. Those obligations arefound elsewherein the SCM Agreement.'®

96.  Article19.4 of the SCM Agreement states:

No countervailing duty shall be levied on any imported product in
excess of the amount of subsidy found to exist, calculated in terms
of subsidization per unit of the subsidized and exported product.***

Article 19.4 of the SCM Agreement therefore establishes an upper limit on the amount of the
countervailing duty that may be levied, i.e., the amount of the subsidy found to exist. Theissue
addressed by Article 19.4 expressly is the levying of duties after a subsidy has been “found to
exist.”*? The sole calculation requirement in Article 19.4 is arequirement to calculate the
subsidy on a per-unit basis. Article 19.4 does not establish any other requirements concerning
how the subsidy isto be calculated.'?

97.  Canada, in fact, concedes that its claim under Article 19.4 is dependent upon the
existence of an inconsistency with some other provision of the SCM Agreement that imposes
obligations with respect to the subsidy calculation:

A Member violates Article 19.4 where it imposes countervailing
duties on a product in excess of the actual amount of the subsidy

120 gee, e.g., Articles 14 and 15, SCM Agreement.
121 Emphasis added; footnote omitted.

122 Article 20.3 of the SCM Agreement provides that, “[i]f the definitive duty is less than the amount
guaranteed by the cash deposit or bond, the excess amount shall be reimbursed . . ..” The possibility that the duty
actually levied may be lower than the definitive duty “found to exist” in the investigation unavoidably includes the
possibility that the duty actually levied may be zero because, on examination in areview, the particular producer in
question may be found not to have received a subsidy. Therefore, the SCM Agreement does not require that each
exporter be found to have received a subsidy in order to be subject to countervailing duties.

122 Similarly, Article V1:3 of GATT 1994 states:

No countervailing duty shall be levied on any product of the territory of any
contracting party imported into the territory of another contracting party in
excess of an amount equal to the estimated bounty or subsidy determined to
have been granted, directly or indirectly, on the manufacture, production or
export of such product in the country of origin or exportation . . . .

(Emphasis added). Article VI:3 of GATT 1994, like Article 19.4 of the SCM Agreement, establishes that the
amount of the subsidy found is the upper limit on the amount of the countervailing duty that may be levied. Article
V1:3 of GATT 1994 does not, however, address how the subsidy isto be cal culated.
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attributable to that product. This happens where, for example, a
countervailing duty is based on a subsidy calculation in which the
amount of a subsidy is higher than permitted by the methodologies
set out in the SCM Agreement, or the subsidy is allocated over a
product sales value that istoo low to reflect the actual sales value
of the subsidized products.***

Canada has therefore acknowledged that where the amount of the duty imposed is equal to the
subsidy found to exist, there can be no violation of Article 19.4 without first finding a violation
of some other provision of the SCM Agreement addressing the calculation of the subsidy itself.*®

98.  Article19.3 of the SCM Agreement provides:

When a countervailing duty is imposed in respect of any product,
such countervailing duty shall be levied, in the appropriate
amounts in each case, on a non-discriminatory basis on imports of
such product from all sources found to be subsidized and causing
injury, except as to imports from those sources which have
renounced any subsidies in question or from which undertakings
under the terms of this Agreement have been accepted. Any
exporter whose exports are subject to a definitive countervailing
duty but who was not actually investigated for reasons other than a
refusal to cooperate, shall be entitled to an expedited review in
order that the investigating authorities promptly establish an
individual countervailing duty rate for that exporter.*

124" Canada First Written Submission, at para. 179 (emphasis added). Canada cites to no authority to
support the second part of the last sentence, that a violation of Article 19.4 occurs when the “subsidy is allocated
over a product sales value that is too low to reflect the actual sales value of the subsidies products.” Indeed the
language of Article 19.4 itself does not address this issue.

125 At most, therefore, Canada’s claims under Article 19.4 and Article V1:3 of GATT 1994, like its claims
under Articles 10 and 32.1, are dependent on a finding of a violation of another provision of the SCM Agreement.
GATT panels interpreting the identical language in Article 4:2 of the Subsidies Code refused to find viol ations of
Article 4:2 based on the use of methodologies that were not specifically prohibited by the language of that article.
See U.S.—Atlantic Salmon Panel Report, at para. 245 (finding Article 4:2 did not require the subsidy rate calculation
to take into account the secondary tax effect of a payroll tax exemption); United States—Imposition of Countervailing
Duties on Certain Hot-Rolled Lead and Bismuth Carbon Steel Products Originating in France, Germany and the
United Kingdom, SCM/185, circulated November 15, 1994, para. 666 (finding Article 4:2 did not preclude a
Contracting Party from using a net present value concept in calculating a benefit stream from a one-time subsidy).

126 Emphasis added.
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Article 19.3 thus establishes two obligations. (1) when countervailing duties are “imposed,” they
must be “levied” on anon-discriminatory basis; and (2) when an uninvestigated exporter is
“subject to” countervailing duties, the exporter is entitled to an expedited review to establish an
individual countervailing duty rate. Nothing in the text of Article 19.3 establishes any
obligations concerning the methodol ogy used to cal cul ate the amount of the subsidy, either in the
aggregate or with respect to a specific exporter.

99. It isevident from a plain reading of the provisions of Article 19 that, unlike Article 14,
Article 19 does not address the calculation of the subsidy benefit. Thus, while other provisions
of the SCM Agreement contain obligations regarding the calculation of the benefit, Canada has
failed to identify any such obligationsin Article 19 or GATT 1994 in support of its daims
concerning the subsidy calculation. It has, therefore, failed to establish aprima facie case of a
violation.

100. Furthermore, to the extent Canada’ s claims relate to factual findings used to support the
United States' methodology, the Panel may, of course, make an objective assessment of the
facts.**” The Panel is not, however, charged with conducting ade novo review of the facts.
Rather the Panel isto determine whether the United States “ evaluated all relevant factors,

and . . . provided areasoned and adequate explanation of how the facts support [its]
determination.”*®

101. The United States will address each of Canadd s claimsunder Article 19. To facilitate
the Panel’ s understanding of the issues, we will first provide a brief summary of the calculation
methodology used in this case.

127 gee Article 11, DSU (“[A] panel should make an objective assessment of the matter before it, including
an objective assessment of the facts of the case and the applicability of and conformity with the relevant covered
agreements. . ..").

128 Appellate Body Report, United States —Safeguard Measures on Imports of Fresh, Chilled or Frozen
Lamb Meat from New Zealand and Australia, WT/DS177/AB/R, WT/DS178/AB/R, adopted May 16, 2001, para.
103 (“U.S.—Lamb Meat Appellate Body Report”) (emphasisin original, footnote omitted). In this case, the Appellate
Body noted that “the applicable standard is neither de novo review as such, nor ‘total deference’, but rather the
‘objective assessment of the facts.”” Id. at para 101, quoting EC—Hormones Appellate Body Report, at para 117.
The Appellate Body went on to state that an “objective assessment” has two elements:

First, a panel must review whether competent authorities have evaluated all
relevant factors, and, second, a panel must review whether the authorities have
provided areasoned and adequate explanation of how the facts support their
determination.

Id. at para 103 (emphasis in original, footnote omitted).
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b. The Aggregate Subsidy Calculation

102. Asnoted above, there are hundreds of companiesin Canada producing softwood lumber
products subject to the United States' investigation. In light of this situation, the United States
elected to conduct thisinvestigation on an aggregate basis, i.e., based on aggregate data from the
provincial governments, rather than through an investigation of individual exporters or
producers.

103. Thevast mgjority of the subject merchandise consists of lumber produced when softwood
timber from Crown lands is processed at a sawmill. A small fraction of the subject merchandise
consists of lumber that undergoes limited further processing, which isreferred to as
“remanufactured” lumber. The remanufacturing operations consist of such processes as cutting
to odd lengths or widths, edging, finger-jointing (that is, serrating the edges of two boards and
gluing them together to form one longer board), planing, and surfacing.”® An appreciable
portion of the remanufactured lumber is produced by companies that both process timber at
sawmills and perform these minor cutting and finishing operations at shops owned by the
sawmills.** In addition, sawmills ship some lumber to unrelated shops to perform these minor
cutting and finishing operations.**

104. To caculate thetota subsidy to producers of the subject merchandise (the numerator)
provided by each province, the United States multiplied the total volume of Crown sofiwood
timber that entered sawmills by the amount of the provincial subsidy (i.e., the difference between
the provincial timber price and the benchmark price).”*> The United States then allocated the
total subsidy over the sales of dl products resulting from the processing of the Crown timber,

12 These processes are so limited that there isno substantial transformation, and the product that entersthe
United States is still covered by the Harmonized Tariff Schedule category for lumber. See Letter from Dewey
Ballantine to Donald Evans, Attachment 1, D-6 (August 9, 2001) (Exhibit U.S.-36).

1% Under the methodology used by StatsCan, if primary lumber products constitute the majority of the
producer’s production, the producer is referred to as a“sawmill.” If the majority of the producer’s production is
remanufactured lumber products, the producer is referred to as a “remanufacturer.” See Memorandum from Eric
Greynolds to Melissa Skinner, Countervailing Duty Investigation of Certain Softwood Lumber Products from
Canada: Verification of Questionnaire Responses Submitted by the Government of Canada, 5 (*GOC Verification
Report”) (stating classification may change based on the category of the majority of the firm's production) (Exhibit
CDA-34).

181 See Letter from Dewey Ballantine to Donald Evans, Attachment 1, D-6 (August 9, 2001) (Exhibit U.S.-
36).

12 canada confuses the issues when it refers to general data on the timber harvest. See, e.g., Canada First
Written Submission, at para. 140. Such datamay include hardwood timber, softwood and other timber harvested
from private forests, or timber that was harvested by mills that do not produce softwood lumber (e.g., pulp and paper
mills). The datathat Canadarelies upon is, therefore, misleading. The methodology that the U nited States used is
based on a much narrower database for the numerator calculation, i.e., only Crown softwood timber that entered
sawmills. The general information that Canada cites does not address that database and therefore can only confuse
rather than inform the discussion.
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both products produced by sawmills (i.e., lumber, the remanufactured lumber products produced
in shops owned by sawmills, and non-subject merchandise “ co-products’)*** and the smal
fraction of total subject merchandise produced by independent remanufacturers (the
denominator).***

105. The United States then determined the country-wide rate by weight averaging the
provincial rates based on each province's share of total exportsto the United States of the subject
merchandise. The resulting country-wide rate is applied to all imports of the subject
merchandise.®* Other than considering alimited number of requests for exclusion from the
countervailing duty order, the United States did not investigate any individual exporters or
producers.’*

c. The United States Did Not Impermissibly Presume a Benefit to
Softwood Lumber Producers

106. Thevast majority of Crown softwood timber is sold under tenure agreements that require
the tenure holder to own amill or to enter into a contract to sell thetimber to aspecific mill.**’
The persons that hold tenures are overwhelmingly sawmills (including many that own

1% To determine the denominator, the United States used data on lumber shipments supplied by StatsCan.
The United States included in the denominator the StatsCan data for shipments from sawmills of softwood lumber
products, and “co-products” that are not subject merchandise. As aresult of verification, the United States
determined that the “co-products” category included fuel wood, chips, particles, sawdust, waste, and scrap resulting
from softwood products. See GOC Verification Report, at 10-11 (Exhibit CDA-34).

13 This calculation is conservativein two respects. First, although the United Statesincluded sales of
remanufacturers in the denominator, the United States did not include any Crown softwood timber that may have
gone directly to remanufacturers in the numerator. To the extent that Crown softwood timber is being provided
directly to remanufacturers at less than adequate remuneration, the numerator is therefore understated because it does
not capture the benefit provided directly to remanufacturers. Second, the denominator included all shipments of
softwood lumber from sawmills to remanufacturers, as well as shipments by remanufacturers. This methodology,
therefore, may have overstated the denominator due to the double counting of the value of softwood lumber used to
produce remanufactured softwood lumber products. The record did not contain sufficient information to eliminate
the double counting. Asthe Commerce Department stated, however, “[t]o the extent that Exhibit 36 includes any
double counting of lumber inputs, this merely makes our approach to deriving the values for remanufactured
products more conservative.” Issues and Decision Memorandum, at 25 (Exhibit CDA-1).

18 See Final Determination, 67 Fed. Reg. at 15547 (Exhibit U.S.-2).

136 See Issues and Decision Memorandum, at 4-13 (discussing the company exclusion process and
determinations) (Exhibit CDA-1).

17 The record evidence establishes that more than 95 percent of the harvest in Albertais under tenure to
sawmills; at least 83 percent of the harvest in British Columbia; 95 percent of the harvest in Manitoba; over 90
percent of the harvest in Ontario; over 86 percent of the harvest in Saskatchewan; and 99 percent of the harvest in
Quebec. See U.S.—Lumber Preliminary Determination Panel Report, Answers of the United States of Americato
the Panel’s 26 April 2002 Questions, paras. 2-8 (May 8, 2002) (Exhibit U.S.-37).



United States — Final Countervailing Duty Determination First Written Submission of the United States
With Respect to Certain Softwood Lumber from Canada (DS257) January 22, 2003 - Page 38

remanufacturing shops) and, in certain rare instances, independent remanufacturers.*® Canada
claims that the United States acted inconsistently with Articles 19.1 and 19.4 of the SCM
Agreement by impermissibly “presuming” that all producers of the subject merchandise received
countervailable subsidies™® More specifically, Canada claims that the subsidy calculation
methodology used by the United States impermissibly “presumes’ that (1) remanufacturers that
bought lumber from sawmills received a benefit; and (2) sawmills that bought logs from
independent harvesters received a benefit.**

107. Asdiscussed above, however, the provisions of Articles 19.1 and 19.4 do not address the
calculation of the amount of the subsidy. It isthus not surprising that, other than simply aleging
aviolation of Artices 19.1 and 19.4, Canadafailsto provide any support in the text of those
provisions for its claim. Rather, Canada' s claim rests entirely on prior decisions that are, for the
reasons discussed below, inapposite.

d. Rates Applied to Uninvestigated Exporters Do Not
Impermissibly Presume That Those Exporters Received a
Benefit

108. Article 19.3 of the SCM Agreement explicitly recognizes that exporters who were “not
actually investigated’ may be “subject to” definitive countervailing duties.** The SCM
Agreement, therefore, expressly contemplates that aMember, in an investigation, may adopt a
methodology, such as an aggregate methodol ogy, that may subject individual exporters or
producers to countervailing duties without individually investigating those exporters or producers
to determine whether or to what extent they actually received asubs dy.

1% Canada acknowledges that some remanufacturers may hold stumpage rights. See Canada First Written
Submission, at para. 127. Thus, as noted above, some remanufacturers produce primary lumber aswell as
remanufactured lumber. See, e.g., Letter from Dewey Ballantine to Donald Evans, Attachment 1, D-5 - D-7 (August
9, 2001) (stating that the so-called “remanufactured” products cannot be distinguished from other lumber products)
(Exhibit U.S.-36). There are, however, some remanufacturers that only produce remanufactured lumber from
primary lumber products obtained from sawmills.

139 See Canada First Written Submission, at para. 129.
140 14, at para. 128.

141 Article 19.3 makes a distinction between exports that are “subject to” countervailing duties (or the
imposition of countervailing duties) and exports upon which countervailing duties are actualy “levied.” Footnote 51
to Article 19.4 providesthat, “[a]s used in this Agreement ‘levy’ shall mean the definitive or final legal assessment or
collection of aduty or tax.” Article 19.3 provides that countervailing duties shall be “levied” on imports “in the
appropriate amounts . . . from all sources found to be subsidized . . . .” It does not, however, require afinding that a
particular exporter received a subsidy prior to its exports being “subject to” countervailing duties. The United States
also notes that, under U.S. law, all exporters are entitled to areview upon request to determine the actual duties to be
“levied” on their exports. See 19. U.S.C. 8 1675(a) (Exhibit CDA-2).
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109. Itis, infact, a standard practice among many investigating authorities, including that of
Canada, to calculate, in an investigation, a countervailing duty reate for exporters that were not
actualy investigated. The SCM Agreement does not require that any particular methodology be
used to calculate the rate for uninvestigated exporters. Members have the flexibility to use a
variety of methodologies, including, for example, an aggregate methodology such as the United
States used in this case, or a methodology based on the subsidy found for alimited number of
investigated exporters.**> None of these methodol ogies impermissibly presumes that the
exporters that were not investigated received a subsidy benefit, and Canada does not argue to the
contrary. Rather, the SCM Agreement addresses this issue by requiring, in Article 19.3, that an
investigating authority provide an “expedited review” of an uninvestigated exporter to establish
“an individual countervailing duty rate for that exporter.”

110. Asexplained above, the United States did not examine individual softwood lumber
producersin thisinvestigation. A single, country-wide rate was calculated for al producers of
the subject merchandise by allocating the total amount of the subsidy over all sales by producers
of the subject merchandise.'*® Asis the case with any rate calculated in an investigation for
uninvestigated exporters, the actual amount of the subsidy received by any individual producer
subject to that rate — whether it be a sawmill or an independent remanufacturer — may be more or
less than the country-wide rate.** As discussed above, however, this methodology is not
inconsistent with the SCM Agreement, even though it does not establish whether or to what
extent each producer of subject merchandise received aportion of thetota subsidy.'*

142 See Statement of Reasons Concerning a Final Determination of Dumping and Subsidizing Regarding
Certain Grain Corn Originating in or Exported from the United States of America, for Use or Consumption West of
the Manitoba/Ontario Border, NOS. 4237-88 AD/1242, 4218-10 CV/91 (February 5, 2001) (“Grain Corn
Determination”) (Exhibit U.S.-38). Similar to the U.S. investigation of softwood lumber, in the Grain Corn
Determination Canada sent requests for information to the U.S. Government regarding the aggregate amount of the
subsidy and ultimately calculated an aggregate rate that would apply to all U.S. corn imported into Canada. See also
Council Regulation (EC) 2026/97 of 6 October 1997 on Protection Against Subsidized Imports from Countries Not
Members of the European Community, art. 15.3, 1997 O.J. (L 288) (Exhibit U.S.-39) (providing that countervailing
duties applied to imports from exporters or producers that “were not included in the examination shall not exceed the
weighted average amount of countervailable subsidies established for the parties in the sample”).

143 Alternatively, under U.S. law, and consistent with the SCM A greement, the United States could have
investigated the largest integrated producers of the subject merchandise and then calculated an “all others’ rate based
on the weighted average of the rates found for the investigated producers and applied that rate to all other imports of
the subject merchandise.

144 Determining whether or to what extent a remanufacturer received a portion of the subsidy benefit does
not alter the calculation of the aggregate benefit. The fact that the sawmill may not have passed on any of the benefit
to the remanufacturer does not alter the fact that the sawmill received it in the first place. This is purely a matter of
which specific producers of the subject merchandise received what, if any, portion of the total subsidy.

145 Canada asserts that the record contains the information necessary to deduct the subsidy attributable to
arm’s-length sales. See Canada First Written Submission, at para. 144. Canada does not, however, cite to any such
record information. Rather, Canada makes a totally irrelevant reference to the record in a prior lumber case. Id. at
fn. 129. Moreover, Canadafailsto explain how the record could contain the information necessary to evaluate
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111. Thesubsidies at issue are subsidies to the production of softwood lumber.
Remanufacturers produce softwood lumber. As Canadaacknowledges, remanufacturers may use
both their own provincial tenures to furnish their mills and purchase lumber from sawmills.**
Most remanufacturers only use lumber from sawmills that hold provincial tenures. In ether case,
however, the only way to determine whether and to what extent each individual remanufacturer
actually received a portion of the total subsidy isto examine the remanufacturersindividually.
Without an examination of the individual remanufacturers, it isimpossible to determine either
the amount of any subsidy for a sawmill, or any subsidy benefit received through the purchase of
lumber from asawmill. The latter subsidy determination requires an examination of the
relationships (or lack thereof) and actud transactions between the sawmills and the
remanufacturers.”’

112. Canadadoes not dispute that independent remanufacturers may receive some portion of
the subsidies. It isevident from the discussion above that when Canada clams that the SCM
Agreement required the United States to conduct a * pass-through” or “upstream” subsidy
analysis to determine whether remanufacturers received a benefit, it is really claiming that the
United States was required to specifically examine individual producers of the subject
merchandise in the investigation. Thereis no requirement in the SCM Agreement for such a
company-specific analysis in an investigation, however, and Canada s attempt to read such a
requirement into Article 19.1 and 19.4 directly contradicts the text of Article 19.3 of the SCM
Aqgreement.

113. Similarly, Canadaclaims tha the United States was required to determine whether or to
what extent some of the aggregate subsidy was in fact bestowed upon “independent” harvesters
who sold the logs to sawmills and remanufacturers in arm’ s-length transactions.**® This claim
also fails. First, the record demonstrates that the vast majority of Crown timber entering
sawmills (i.e., the basis for the subsidy cdculation) is obtained from the sawmills' own tenures.
To the extent that some portion of that timber was purchased from independent harvesters, the
record evidence indicates that it could only constitute a comparatively small portion of the

whether transactions were at arm’ s length without an investigation of the individual producersin question.
146 See Canada First Written Submission, at para. 127.

147 The fact that companies applied for exclusion from the order claiming that they purchased their inputsin
arm’ s-length transactions does not establish that those transactions were, in fact, at arm’s length or “significant,” as
Canada suggests. 7d. at para. 140.

148 14d. at para. 129. Canada equates the remanufacturer issue with the harvester issue, but the issues are, in
fact, distinct. As noted above, with respect to remanufacturersthat purchase lumber from sawmills, the issue is not
the total amount of the subsidy benefit to the production of softwood lumber, but rather whether and to what extent
each remanufacturer received a portion of the benefit. Sawmills that purchase logs at arm’ slength from independent
harvesters could have a measurable effect on the total subsidy calculation only if there were asignificant number of
such sales. Therecord evidence, however, indicates that there were few, if any, such sales.
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total .**° Moreover, as discussed above, independent company subsidies can only be addressed
through an examination of individual producers of the subject merchandise because of the
necessity to examine the specific relationships and transactions that may be at issue.™™

114. Because the SCM Agreement permits investigating authorities to subject exporters to
countervailing duties without calculating an individual rate for the exportersin the investigation,
Canada s reliance on the U.S.—Lead and Bismuth II Appellate Body Report is misplaced.” The
three proceedings at issuein U.S.— Lead and Bismuth Il were all company-specific administrative
reviews, not invedtigations.*> The United States notes that, consistent with Article 19.3 of the
SCM Agreement, it is now conducting individual expedited reviews for all Canadian producers
that filed timely and complete requests.’>® Among this group are companies that state that they
do not have tenure rights but source a majority of their timber from contracts with timber
holders.®* The United States is conducting a pass-through andysis of these companies, as they
have requested.

19 Canada grossly inflates thisissue by citing data much broader than the data used to calculate the subsidy
benefit. Asdiscussed above, the vast majority of Crown softwood timber is under tenure to sawmills. Moreover, the
record establishes that those tenures are generally more than sufficient to meet the tenure holders’ needs. See
footnote 101.

1% The United States made clear from the outset that it was conducting an aggregate case. Canada did not
object and made no attempt to supply any data to support its current claim that some of the timber entering sawmills
was, in fact, coming from independent harvesters.

18 See Canada First Written Submission, at para 134, citing U.S.—Lead and Bismuth II Appellate Body
Report, at para. 68. For the same reason, the United States disagrees with the U.S.—Lumber Preliminary
Determination Report, which also relies on the U.S.—Lead and Bismuth II Appellate Body Report in concluding that
a pass-through analysis was required to establish the amount of the subsidy benefitting the producers of the subject
merchandise. See U.S.—Lumber Preliminary Determination Report, at para. 7.71. The panel’s decision would
require the U nited States to establish, in the investigation, the amount of the subsidy benefit provided to each
individual producer of the subject merchandise.

%2 The three proceedings were: (1) Final Results of Countervailing Duty Administrative Review; Certain
Hot-rolled Lead and Bismuth Carbon Steel Products from the United Kingdom, 61 Fed. Reg. 58377 (November 14,
1996); (2) Final Results of Countervailing Duty Administrative Review; Certain Hot-rolled Lead and Bismuth
Carbon Steel Products from the United Kingdom, 62 Fed. Reg. 53306 (October 14, 1997); and (3) Final Results of
Countervailing Duty Administrative Review, Certain Hot-rolled Lead and Bismuth Carbon Steel Products from the
United Kingdom, 63 Fed. Reg. 18367 (April 15, 1998).

138 See Notice of Initiation of Expedited Reviews of the Countervailing Duty Order: Certain Softwood
Lumber Products From Canada, 67 Fed. Reg. 46955, 46956 (July 17, 2002) (“Initiation of Expedited Reviews”)
(Exhibit U.S.-40). Infact, the United States has already completed the review of 13 producers. See Final Results
and Partial Rescission of Countervailing Duty Expedited Reviews: Certain Softiwood Lumber Products From
Canada, 67 Fed. Reg. 67388, 67389 (November 5, 2002) (Exhibit U.S.-41).

134 See Initiation of Expedited Reviews, 67 Fed. Reg. at 46957 (Exhibit U.S.-40).
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e. Canada’s Claim with Respect to the Methodology Used to
Calculate the Numerator of the Ad Valorem Subsidy Rate Has
No Basis in GATT 1994 or the SCM Agreement

115. Canadaclaimsthat the United States acted inconsistently with Article 19.4 by basing the
calculation of the total subsidy (the numerator) on the total volume of softwood timber from
Crown lands that entered sawmills. Specifically, Canada dlaims that the United States should
have used only that portion of the timber that actually became subject merchandise.™ As
discussed above, Article 19.4 of the SCM Agreement and Article VI:3 of GATT 1994 do not
contain any obligation to use a specific methodology to calculate the “subsidy found to exist.”
Moreover, Canada’ s proposed methodology, which is not required in the first instance, would in
fact understate the amount of the subsidy, particularly when coupled with Canada’ s proposed
methodology for calculation of the denominator.

116. When aprovince sells one million cubic meters of timber to a sawmill for one dollar
under the market value, the sawmill receives a benefit of one million dollars, regardless of what
the sawmill makes from the timber. Thus, because the subsidy is not tied to the production of a
specific product, the United States allocated the total subsidy over al products resulting from the
timber processing,™® including by-productsthat are not subject to the countervailing duty
order.™>” Thus, the numerator and denominator are calculated on the same basis, i.e., total
subsidy over total sales affected by that subsidy.

117. Canada s claim that the United States was required to calcul ate the total subsidy based
solely on the volume of timber that resulted in the production of subject merchandise would, of
course, understate the subsidy unless the denominator were likewise recal culated to eliminate all
non-subject merchandise. However, as discussed further below, Canada actually argues that the
United States was required to further expand the denominator to include additional non-subject
merchandise, while reducing the numerator. Canada cannot have it both ways.

1% Canada alleges that less than 40 percent of the log volumein certain provinces becomes softwood
lumber. See Canada First Written Submission, at para. 189, fn. 166. Thisallegation, however, was never established
as afact in the investigation.

1% |ndeed, the denominator is based on StatsCan data of all shipments of softwood lumber products from
sawmills. This dataincludes softwood lumber shipments resulting from Crown softwood timber and from timber
harvested on private lands.

157 Because money is fungible, the United States methodology recognizes that the subsidy benefits all of
these products.
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118. Inredlity, Canada s claim is nothing more than an argument that the United States was
required to all ocate the subsidy benefit based on volume™® rather than on value™ Thisisa
subject on which Article VI:3 of GATT 1994 and Article 19.4 of the SCM Agreement are
silent.®® “The most logical conclusion to be drawn from this silence is that the choice. . . isup
to the investigating authority.”*** Canada, therefore, has failed to establish aprima facie case of
aviolation of either ArticleVI1:3of GATT 1994 or Article 19.4 of the SCM Agreement with
regard to the calculation of the numerator of the ad valorem subsidy rate.

f. The United States Calculated an Appropriate Denominator
Including All Relevant Sales

119. Canada sclaim that the United States understated the denominator is simply a challenge
to the United States' underlying findings of fact based on the record evidence. The United States
“evaluated all relevant factors, and . . . provided areasoned and adequate explanation of how
the facts support [its] determination.”**

120. Canada'sclaim tha the United States violated Article VI:3 of GATT 1994 and Article
19.4 of the SCM Agreement is based solely on its disagreement with the United States' decision
to rely on the datain Exhibit 36 of Canada s December 17, 2001 supplemental response (“GOC

1% | imiting the calculation of the numerator to the “volume” of timber that results in subject merchandise is
a volume-based allocation.

1% The United States' methodology of allocating the total subsidy over the total value of sales of all
products resulting from the timber processing operation results in a value-based allocation. Even assuming
arguendo that 40 percent of the volume of the timber resulted in softwood lumber, as Canada suggests, softwood
lumber is the primary product of the sawmill. The entire log must be milled to produce this product. Products such
as wood chips, sawdust, and fuel wood are merely portions of the timber |eft over once the lumber has been
produced.

10 Where the drafters of the SCM A greement intended to impose a specific obligation concerning the
methodology for calculating the ad valorem subsidy rate, they did so expressly. Specifically, paragraph 3 of Annex
IV of the SCM Agreement requires that the denominator of subsidiestied to acertain product be calculated based on
“the recipient firm’s sales of that product in the most recent 12-month period, for which sales data is available,
preceding the period in which the subsidy is granted.”

Moreover, the United States methodology logicaly flows from the treatment of tied subsidies in paragraph
3 of Annex IV. That is, atied subsidy benefits only a company’s sales of the merchandise to which it istied. Thus,
the subsidy should be allocated over only those sales. An untied subsidy benefits all of the company’s sales.
Therefore, the entire amount of the untied subsidy should be allocated over all of that company’s sales. To the
extent that the SCM Agreement does not otherwise contain any similar obligation with respect to subsidies not tied to
any specific product, such as those at issue here, the Panel may not impute such an obligation.

181 EC-Bed Linen Panel Report, at para. 6.87 (finding that because nothing in the text of Article 2.2.2(ii) of
the Antidumping A greement specified whether averages should be weighted by volume or value, the choice is up to
the investigating authority); see also id. at para. 6.82, quoting India-Patent Appellate Body Report, at para. 45.

182 U.S.—Lamb Meat Appellate Body Report, at para. 103 (emphasis in original, footnote omitted).
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Exhibit 36™) to calculate the denominator, rather than using the Pacific Forestry Centre (“PFC”)
data, or calculating the countervailing duty rate using a“first mill” approach. Asdemonstrated
below, however, the United States' findings of fact were well supported and well reasoned.

121. The scope of thisinvestigation includes both lumber products (i.e., products resulting
from the original processing of the timber & a sawmill) and certain “remanufactured” lumber
products as described above. Sawmills may produce both primary lumber products and some
remanufactured products. Sales of remanufactured products produced by sawmills are included
in the StatsCan data on softwood lumber shipments from sawmills, which the United States
included in the denominator.

122. The United States also included in the denominator a value for sales of the
remanufactured lumber products produced by independent remanufacturers. To determine this
value, the United States considered two alternative sourcesfrom the administrative record:

(1) GOC Exhibit 36;'* and (2) information derived from a study conducted by the PFC, which
alegedly estimated the total value of remanufactured lumber shipmentsin British Columbia.*®
After an evaluation of both sources, the United States concluded that the datain GOC Exhibit 36
was more accurate.

123.  Specifically, the United States found that the total value of shipmentsidentified by the
PFC as remanufactured shipments was overstated. The PFC included the total value of
shipments reported by companies without deducting the amount of shipments that were not
remanufactured softwood lumber products, despite the fact that it possessed the necessary
information to make the deduction.’® Second, the PFC study included in the total value of
shipments avalue for kiln drying, which is a service, not a product.’® Moreover, asthe PFC
acknowledged, the absence of certain data made it “ difficult to evaluate the reasonableness of the
projections.” ¢

124. In contrast, GOC Exhibit 36 contained information from StatsCan’s 1997 Annual Survey
of Manufacturers (“ASM™), the most recent ASM completed. Inthe ASM, industry group 25
included all producers of wood products within Canada. A subcategory of group 25, category
2512, included only sawmill shipments.®® In GOC Exhibit 36, Canada deducted products

183 See Response of the Government of Canadato U.S Department of Commerce Supplemental
Questionnaire, Exhibit GOC-GEN-36 (December 17, 2001) (“GOC Exhibit 36") (Exhibit CDA-96).

164 See Letter from Weil, Gotsha & Mangesto U.S. Department of Commerce, Estimated Added Value of
Remanufacturer Shipments, Attachment 1 (January 7, 2002) (Exhibit CDA-97).

185 See PFC Verification Report, 5-7 (February 15, 2002) (Exhibit CDA-98).
166 14. at 6.

%7 Id. at 7.

188 See GOC Verification Report, at 3 (Exhibit CDA-34).
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shipped by companies classified in group 2512 (sawmills) from the total lumber products
shipped by all companiesin group 25.° Based on this data, the United States could determine
the value of remanufactured products in Alberta and British Columbia.!” For the remaining
provinces, the United States used this data to calculate aratio of remanufactured shipments from
independent remanufacturers to the total shipments of softwood lumber products, which it then
applied to the value of shipments from the remaining provinces to caculate an estimate of the
remanufactured products produced by independent remanufacturers from those provinces.

125. Finally, after athorough review of all of the rdevant evidence, the United Statesissued a
reasoned and adequate explanation of its evidentiary choice.*™

g. Calculating the Countervailing Duty Rate as a Percentage of
the Entered Value Is Not Inconsistent with Article VI:3 of
GATT 1994 or Article 19.4 of the SCM Agreement

126. Canadaimpliesthat the United States acted inconsistently with Article VI:3 of GATT
1994 and Article 19.4 of the SCM Agreement by failing to impose the countervailing duties on
the “first-mill” value (i.e., value of the lumber when it |eft the sawmill) of all imports of the
subject merchandise (including remanufactured lumber), rather than imposing duties on the
entered value of the subject merchandise, which in the case of remanufactured productsis the
“final mill” value (i.e., the value of the lumber after it is further processed by the
remanufacturer).’’2

127. Nothingin the language of either Article V1:3 of GATT 1994 or Article 19.4 of the SCM
Agreement imposes an obligation on the United States to assess countervailing duties against the
sawmill value rather than the entered value of the subject merchandise. (The only difference
between sawmill value and entered value isthe tiny volume of remanufactured products

169 1d. at 11.

170 statsCan officials contended that GOC Exhibit 36 only contained data from Alberta and British
Columbia due to confidentiality restrictions. Id. at 11 (Exhibit CDA-34).

1 See U.S—Lamb Meat Appellate Body Report, at para. 103. The United States explained its preference
for GOC Exhibit 36 as follows:

The verification report makes clear that the data in Exhibit 36 are based on the
same data sources, and applied the same basic methodology, as the rest of the
volume and value data reported by StatsCan. Despite the data limitations alleged
by respondents, the information in Exhibit 36 is clearly a reasonable measure of
the total value of in-scope remanufactured lumber shipments.

Issues and Decision Memorandum, at 25 (Exhibit CDA-1).
172 See Canada First Written Submission, at paras. 195-203.
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produced by independent remanufacturers.) Accordingly, such methodological choices are l€eft to
the Member.'”® Canada has, therefore, failed to establish aprima facie case of aviolation.

128. Canada gppears to be arguing tha the United States violated its own domegtic law in
declining to calcul ate the duty rate on asawmill basis. Whether a Member may have violated its
own domestic law, however, is not an issue within this Panel’ s scope of review.'’* In any event,
itisthe United States' normal practice to assess countervailing duties against the entered value of
the subject merchandise.’”

h. The United States Chose Appropriate Conversion Factors
After Weighing All of the Relevant Evidence

129. Canadaalso claimsthat the United States acted inconsistently with Article VI1:3 of GATT
1994 and Article 19.4 of the SCM Agreement by using what it considers to be an inappropriate
conversion factor. Again, nothing in the cited provisions establishes any obligation with respect
to the cal culation methodology generally, or with respect to the selection of a conversion factor
specificaly.'® Canada'sclaimissimply another disagreement with one of the factual findings
made by the United Statesin this case.

130. Specifically, in the United States, stumpage volumes are recorded in thousand board feet,
and in Canada they are recorded in cubic meters. As discussed above, the United States used
prices from U.S. northern border states as the basis for the benchmark calculation. To do the

18 See EC—Bed Linen Panel Report, at para. 6.82.

1 The purpose of the W TO dispute settlement system is to determine whether a M ember’s measure is
inconsistent with any of the covered agreements. See Articles 3.2, 3.7, 7.2, 11, 19.1, DSU. Asthe U.S.—Hot-Rolled
Steel panel stated, “It is not, in our view, properly a panel’s task to consider whether a Member has acted
consistently with its own domestic legislation.” Panel Report, United States—Anti-Dumping Measures on Certain
Hot-Rolled Products from Japan, WT/DS183/R, circulated February 28, 2001, para. 7.267 (“ U.S.—Hot-Rolled Steel
Panel Report™) (The Appellate Body Report, which was adopted on August 23, 2001, did not disturb thisfinding of
the panel).

1% Canada erroneously asserts that the prior lumber investigation reflects a practice of assessing duties
againg the first-mill value of the lumber. Inthe prior lumber investigation, however, the United States in fact stated
that it it preferred to assess countervailing duties based on the entered (or “final-mill”) value of the remanufactured
lumber products, i.e., the value of the lumber after it has been further processed by a remanufacturer. See
M emorandum from M elissa Skinner to Bernard Carreau, Basis of the Countervailing Duty Deposit Rate, 3 (A ugust
31, 2001) (“CVD Deposit Rate Memorandum”) (Exhibit CDA-93), citing Final Affirmative Countervailing Duty
Determination: Certain Softwood Lumber Products from Canada, 57 Fed. Reg. 22570, 22575 (May 28, 1992)
(Exhibit CDA-28). Based on the lack of evidence in that particular investigation, the United States departed from its
normal practice and assessed the countervailing duty rate against the “first mill” value. In contrast, the necessary
evidence to assess based on the entered value is on the record in this investigation.

176 As discussed above, Canada’ s claims of a violation of Article V1:3 of GATT 1994 and Article 19.4 of
the SCM Agreement are dependent upon afinding of aviolation of some other provision of the WTO agreements.
Canada, however, has cited to no other provisions of the WTO agreements in support of this claim.
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benchmark comparison, therefore, the United States needed one or more conversion factors, i.e.,
numerical values expressed in cubic meters per thousand board feet, in order to compare prices.
What constitutes an appropriate conversion factor is purely a question of fact. The United States
selected the conversion factor used in this case after an examination of the record evidence, and it
provided a reasoned explanation for its choice. It therefore fulfilled its obligations.*’”

131. The United States found that “[t]he selection of an appropriate conversion factor isan
extremely technical matter,” about which even expertsin the field disagree.!™ Parties submitted
numerous conflicting proposals for the appropriate conversion factors to use in this investigation,
which were devel oped specifically for purposes of the investigation. The proposals suggested a
wide range of possible conversion factors, from 3.48 to 8.51.*"°

132. The United States examined each proposal and decided that, due to the conflicting
sources, the most objective course would be to rely “exclusively on published information
prepared in the ordinary course of business by public agencies.”**® The United States reasoned
that private studies conducted at the request of an interested party solely for the purpose of
arguing a case before the Commerce Department could contain biases that would not exist in a
study conducted by an objective public agency discharging its duties in the normal course of
business.

133. Therecord contains two public sources for conversion factors that had been actually used
to compare timber prices —the U.S. International Trade Commission (“ITC”) and the U.S. Forest
Service. After examining both sources, the United States found the conversion factors used by
the ITC to be the better choice. The United States explained its rationale for this choice:

Of these two sources, the Sawmill Study [of the U.S. Forest
Service] is more current; however, there is no explanation given of
how the numbers were derived. In contrast, the ITC study contains
areasonably detailed explanation of how the numbers were
derived. Given this, we find that the ITC study is more reliable and
have chosen to use the factors set forth in that study.*®*

134. The United States notes that had it used the conversion factors from the U.S. Forest
Service Sawmill Study, or conversion factors published by other public agencies — including the

T See U.S.—Lamb Meat Appellate Body Report, at para. 103.
18 Jssues and Decision Memorandum, at 144 (Exhibit CDA-1).

1" The United States concluded that “there isno one conversion factor that is universally accepted.” Id. at
143-44.

180 14. at 144.
181 Id.
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factors published by the Government of Canada itself*®? — the cal cul ated subsidy would have
been greater still.

135. Canadabasesits claim on the erroneous assertion that the United States used a single
“nationd” conversion factor without accounting for differencesin scaling methods.'®** The
converson factor used actually differed depending on the scaling method used in the U.S.
jurisdiction. TheITC study applied a’5.66 conversion factor for all U.S. jurisdictions using the
Scribner Long Log scale, and a conversion factor of 4.81 for U.S. jurisdictions using the Scribner
Short Log scale. Of the U.S. states used as starting points for benchmark prices, only Western
Washington used the Scribner Long Log scale. Thus, the United States used a conversion factor
of 5.66 for Western Washington, and afactor of 4.81 for all other states.'®*

136. Whether Canada, or the Panel, would have weighed the evidence and chosen a different
factor isirrelevant.® The United States weighed the evidence and made awell reasoned choice.
It isrequired to do no more.

4. Canadian Provincial Stumpage Subsidies Are Specific within the
Meaning of the SCM Agreement

137. Pursuant to Article 1.2 of the SCM Agreement, a countervailable subsidy must be
“specific” within the meaning of Article 2. Article 2, inturn, provides severa bases for finding a
subsidy to be specific, including the provision of the subsidy, in fact, to alimited group of
industries. The United States found, and Canada does not dispute, that Canadian provincial
stumpage programs were used by a limited group of lumber and pulp and paper industries and
that the vast mg ority of companies and industries within Canada did not recel ve stumpage
benefits. On thisbasis, the United States found that these programs were, in fact, specific.

138. Intheface of this compdling conclusion, Canada atempted to change the question, to
redefine the specificity test in amanner more to itsliking. Thus, it attempts to redefine
“industry,” and to embellish the plain text of Article 2.1 of the SCM Agreement with a panoply

182 The standard timber conversion factor of 4.53 cubic meters per thousand board feet isused in numerous
official Canadian government publications. See, e.g., Statistics Canada, Survey of Manufactures 1997: Guidelines
and Instructions, 16 (1997), attached to David G. Briggs, “Department of Commerce’s Selection of a Conversion
Factor in the Softwood L umber Case” (“Briggs Report”) (Exhibit U.S.-42); Canadian Forest Service, Selected
Forestry Statistics Canada 1995, iv (1996), attached to David G. Briggs, “ Evaluation of Criticisms of ‘ Department
of Commerce’s Selection of a Conversion Factor in the Softwood Lumber Case’” (Exhibit U.S.-42); Canadian
Council of Forest Ministers, National Forestry Database Program: Background, attached to Briggs Report (Exhibit
U.S.-42).

18 See Canada First Written Submission, at para. 187.
184 See Issues and Decision Memorandum, at 144-45 (Exhibit CDA-1).
18 See U.S.—Lamb Meat Appellate Body Report, at para. 103.
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of additional requirements and non-existent exceptions to the specificity test, including intent,
“inherent characteristics,” and “social policy.”**® Aswe demonstrate below, however, Canada's
objections are without foundation in the SCM Agreement and merely seek to create confusion.
For these reasons, the Panel should find that the United States' specificity determination was
fully consistent with its obligations under the SCM Agreement and GATT 1994.

a. The United States Correctly Interpreted Its Obligations under
the SCM Agreement with Respect to Specificity

139. Under the SCM Agreement, a subsidy “shall be deemed to exist” where “thereisa
financia contribution by agovernment or any public body within the territory of a Member” and
abenefit is thereby conferred.®” Pursuant to Article 1.2 of the SCM Agreement, a program that
otherwise meets the definition of a subsidy shall be subject to countervailing measures if it is
“gpecific” within the meaning of Article 2 of the SCM Agreement. Article2.1 of the SCM
Agreement provides three principles that must be applied to determine whether asubsidy is
specificto “an enterprise or industry or group of enterprises or industries” — referred to
collectively by the SCM Agreement as “ certain enterprises’ — within the jurisdiction of the
granting authority.

140. First, asubsdy isspecific asamatter of law if the granting authority explicitly limits
accessto a subsidy to certain enterprises. Second, a subsidy is not specific as a matter of law
where the granting authority establishes objective criteria or conditions governing eligibility for,
and the amount of, a subsidy, provided that eligibility is automatic and the criteria or conditions
are strictly adhered to.

141. Third, even where the law under which the granting authority operates does not gppear to
create ade jure specific subsidy under the first two steps of the analysis, Article 2.1(c) of the
SCM Agreement provides that other factors may be considered to determine if the subsidy is, in
fact, specific, including:

use of a subsidy programme by a limited number of certain
enterprises, predominant use by certain enterprises, the granting of
disproportionately large amounts of subsidy to certain enterprises,

18 See, e.g., Canada First Written Submission, at para. 155 (“W here these factors do not indicate that a
Member is deliberately limiting access to a program (that is, if the factors may be explained by other circumstances),
then the program is not specific.” (emphasis added)); para. 172 (seeking to avoid a specificity finding where “the
inherent characteristics of the alleged good . . limit the number of users of the program, rather than any deliberate
government favouritism”); para. 157 (claiming that countervailing measures may not be imposed on programs “that
are adopted in the context of a M ember’s broader economic and social policy framework, such as the sustainable
exploitation of natural resources”).

187 Article 1.1, SCM Agreement.
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and the manner in which discretion has been exercised by the
granting authority in the decision to grant a subsidy. In applying
this subparagraph, account shall be taken of the extent of
diversification of economic activities within the jurisdiction of the
granting authority, as well as of the length of time during which the
subsidy programme has been in operation.*®

Thus, Article 2.1(c) establishes that, even if a subsidy has the “appearance” of being widely
available throughout an economy, it may nevertheless be specific if, as a matter of fact, the
subsidy is used only or predominantly or disproportionately by alimited number of certain
enterprises. The criteria set forth in Article 2.1(c) are objective criteriareating to the actual
users of asubsidy program, rather than the structure, legal éigibility, or intent behind a subsidy
program. Nothing in Article 2 or any other provision of the SCM Agreement requires an
investigating authority to consider the government’ s intent in establishing the program or the
nature of the mechanism by which the government bestowed the subsidy (i.e., by virtue of the
provision of a natural resource or an input product with limited uses).®®® Nor does anything in
Article 2 suggest that a government’ s socia or political reasons for providing a subsidy have any
relevance to a ecificity determination. Article 2.1(c) is not concerned with the reasonswhy a
granting authority provided a subsidy to specific industries, but only with whether it did so.

b. As a Factual Matter, the United States Properly Determined
That Provincial Stumpage Subsidies Were Specific within the
Meaning of Article 2.1(c) of the SCM Agreement

142. The United States acted consistently with its obligations under the SCM Agreement in
finding that Canada s provincial stumpage programs are specific. The subsidy a issuein this

18 Article 2.1(c), SCM Agreement (footnote omitted). As indicated in the text of Article 2.1(c), an
investigating authority must consider the extent of economic diversification within the subsidizing jurisdiction when
assessing specificity-in-fact. The text does not, however, prescribe any particular methodol ogy for taking this factor
into account.

18 Articles 3.2 and 19.2 of the DSU provide that neither the Dispute Settlement Body’s (“DSB”)
recommendations and rulings, nor a panel, nor the Appellate Body, can add to or diminish existing WTO rights and
obligations. Article 3.4 of the DSU requires the D SB to make recommendations and rulings in accordance with
those rights and obligations:

Recommendations or rulings made by the DSB shall be aimed at achieving a
satisfactory settlement of the matter in accordance with the rights and
obligations under this Understanding and under the covered agreements.

Emphasis added. Panels therefore must respect the carefully drawn balance between Members'’ rights and
obligationsin the WTO agreements. See U.S. — Wool Shirts Appellate Body Report, at 16.
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case is the provision of Crown timber to lumber manufacturers at bel ow-market prices.*®® Thus,
the proper inquiry under Article 2.1(c) of the SCM Agreement is whether the actual recipients of
Crown timber (or stumpage), whether considered on an enterprise, industry, or group basis, are
limited.

143. Thefacts of record clearly demonstrate that provincid stumpage subsidy programs were
used by a“limited number of certain enterprises’ within the meaning of Article 2.1(c) of the
SCM Agreement. The SCM Agreement does not define the term “limited number.” As afactual
maitter, the Commerce Department found that stumpage subsidy programs were used by asingle
group of industries, comprised of pulp and paper mills, and the saw mills and remanufacturers
that produce the subject merchandise™ Such asmall number of users would count as “limited”
by any reasonable definition.'*

144. Moreover, there is absolutely no evidence on the record to suggest that subsidized timber
isgenerally available, or even widely used by industries other than those in the lumber and pulp
and paper sector.'®* When the enormous diversity of the provincial economiesis factored in, as
provided by Article 2.1(c) of the SCM Agreement, it is obvious that stumpage programs are not
broadly avalable or widely used across the almost endless variety of economic endeavors outside
the timber processng indudries. In fact, asthe United States noted in its Final Determination,
“[t]he vast majority of companies and industries in Canada does not receive benefits under these
programs.” %

10 See Issues and Decision Memorandum, at 29 (Exhibit CDA-1).
Y 1d. at 51-52.

192 Asrequired by Article 2.4 of the SCM Agreement, the United States has clearly substantiated its
specificity determination on the basis of positive evidence. The record facts establishing that the users of timber
contracts are limited to sawmills (including remanufacturers) and pulp and paper mills, and no other industries,
constitute positive evidence that the recipients of timber (or stumpage) are limited.

18 The vast majority of the timber contracts in Canada are entered into directly between the provincial
governments and Canadian forest products producers, which werefer to generally as “wood processing facilities.”
In most instances, in fact, only wood processing facilities, such as sawmills that produce lumber, are eligible to
obtain atimber contract. For example, the Quebec Forest Act states that “[n]o one except a person authorized to
construct or operate a wood processing plant is qualified to enter into” a Timber Supply Forest Management
Agreement, aform of tenure covering 99 percent of the Crown harvest in Quebec. See Quebec Forest Act § 37
(Exhibit U.S.-43). Similarly, the record indicates that approximately 95 percent of the Crown softwood harvest in
Alberta goes to tenure holders that own sawmills. The United States refers the Panel to Exhibit U.S.-44, which is
derived from Alberta s questionnaire response. (The United States notes that Exhibit U.S.-44 is drawn from
proprietary information, which we cannot disclose without consent. |f Canada provides consent, the United States
would be pleased to provide the underlying data to the Panel). W hat the data show, as summarized in the exhibit, is
that all of the 155 tenure holdersin Alberta own a processing facility and that 143 of those 155 tenure holders own a
sawmill.

194 Issues and Decision Memorandum, at 52 (Exhibit CDA-1). Unlike a general corporate tax provision,
the subsidy benefit at issue hereis not widely available across a broad spectrum of industries. Canadian automobile
manufacturers do not use timber contracts, nor do textile manufacturers, or electronics manufacturers, or awhole
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145. Under Article 2.1(c), these findings are fully sufficient to establish the specificity of the
provincial stumpage programs; no further analysisis required or appropriate. Therefore, the
United States' specificity finding is entirdy consistent with its obligations under the SCM
Agreement.

c. Canada’s Attempts to Redefine the Specificity Test Have No
Basis in the SCM Agreement

146. Canadadoes not deny that there are no recipients of timber outside of the lumber and
pulp and paper industries. In each province, it isthe lumber and pulp and paper industries that
receive the subsidy — that is, Crown timber at below-market prices.!*®* The simple fact is that
the users of the subsidy are limited to certain enterprises — a small group of lumber and pulp and
paper industries — and the subsidy therefore is specific under Article 2.1(c) of the SCM
Agreement. Canada does not and cannot contest these facts; instead, it attempts to redefine the
specificity test. Canadawould have this Panel ignore the plain language of the SCM Agreement,
and instead establish obligations and requirements that exist nowhere in the SCM Agreement.

i. Canada’s Attempt to Graft Special Exceptions onto
Article 2 of the SCM Agreement Violates the Plain
Language of the Agreement

147. Asnoted earlier, Canada atempts to read an intent requirement into the SCM Agreement,
notwithstanding that nothing in the text requires any findings as to the granting authority’ s intent
to limit a subsidy.'*® To the contrary, the very purpose of Article 2.1(c) isto let the facts speak
for themselves. Thus, Article 2.1(c) refers simply to whether alimited number of enterprises use
asubsidy, not why that is so. When Members agreed that other factors should be taken into
account, they expressly stated so. The only additional factorsidentified in Article 2.1(c) are
diversification of economic activity and the length of time a subsidy has been in operation. The
Panel should not read any additiond factors into the SCM Agreement.

148. Next, without any foundation in the SCM Agreement, Canada claims that subsidies are
not specific if they are “adopted in the context of a Member’ s broader economic and socia policy

host of other industries.
195 14, at 29.

1% §ee Canada First Written Submission, at para. 155 (“Where these factors do not indicate that a Member
isdeliberately limiting access to a program (that is, if the factors may be explained by other circumstances), then the
program is not specific.” (emphasis added)); para. 156 (“A Member may find that the alleged subsidy is specific in
fact only where the total configuration of facts and evidence relating to these factors pointsto adeliberate limiting of
access.” (emphasis added)); para. 157 (“Article 2.1(b) confirms that the obj ective of the specificity requirement is to
discipline subsidies granted to deliberately favour some entities over others. . ..” (emphasis added)).
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framework, such as the sustainable exploitation of natural resources.”*®” A “policy” exception
would, however, obliterate the specificity requirement to the extent that a// subsidiesfall within
some broader social or economic policy framework. The SCM Agreement clearly definesthe
government actions that constitute countervailable subsidies without any reference to what social
or policy goals the government is pursuing in providing the subsidies: if a government provides
asubsidy to a specific enterprise, industry, or group thereof, it is actionable.'*®

149. Finally, Canada seeks to create an exception to Article 2 that would explain away a
finding of specificity where “the inherent characteristics of the alleged good . . . limit the
number of users of the program, rather than any deliberate government favouritism.”*

However, the “inherent characteristics’ of the subsidized good are also not afactor under Article
2.1. Thefact that a subsidized input has economic utility for alimited number of potential

reci pients does not and cannot exempt it from the subsidy disciplines of the SCM Agreement.”®
If agovernment sellsiron ore, bauxite, or auto engines at below-market prices, for example, the
subsidy is still specific within the meaning of Article 2.1(c) as long as the evidence establishes
that only or predominantly steel producers, aluminum producers, or auto manufacturers,
respectively, used the government subsidy.®* If it were otherwise, agovernment could subsidize
with impunity merely by carefully selecting limited-use inputs to provide to particular
industries.?®® The SCM Agreement provides no such exception for “inherent characteristics,” and

197 Canada First Written Submission, at para. 157.

1% | jkewise, the SCM Agreement contains no exception from specificity, express or implied, for subsidies
involving the provision of natural resources.

1% Canada First Written Submission, at para. 172 (emphasis added). See also id. at para. 150
(“[C]ircumstances other than provincial government action, such as the nature of the alleged good in this case, may
explain the limited number of users.”).

20 The Panel likewise should reject Canada’ s argumentsregarding what it claims to be U.S. precedent on
the “inherent characteristics” issue. See Canada First Written Submission, at para. 172, fn. 151. Canada citesa U.S.
determination that is 20 years old and that was subsequently rejected by Congress, well before there was any
international obligation with respect to specificity. In the absence of any WTO obligation with respect to inherent
characteristics, Canada’s claims should be rejected.

21 Canada’s statement that the provision of natural resources will always be specific under a “limited
users” standard (absent consideration of “inherent characteristics) is factually incorrect and irrelevant. See Canada
First Written Submission, at para. 173. Many industries, for example, use water or gold as an input. However, if an
input, whether it be a natural resource or a manufactured component, has limited utility, that does not prevent a
finding of specificity. In Canada’sview, almost no natural resources subsidy could ever be specific, even where it is
not widely used, since there always would be some “natural limitation” on its use that could not be attributed to
“government intent.” Following Canada’s logic, even a custom-des gned manufacturing component would not be
specific because of the “natural limitation” on its use. Aswe have outlined above, however, “natural limitations” and
“government intent” are wholly irrelevant under Article 2.1(c).

22 Canada’s positions are akin to saying that a government program that involved the provision of
automobile engines at below-market prices to manufacturers of automobiles would not be specific if the government
were willing also to provide automobile engines to the textile industry (even though the textile industry does not
avail itself of the engines), or could not be found to be specific if the government claimed that it was adopted in the
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to imply one would be incons stent with the plain meaning of the SCM Agreement.?® What
matters is whether the actual users of the government-provided good — for whatever reasons—
are limited in number, whether considered on the basis of enterprises, industries, or groups
thereof

ii. Canada’s Claim That the Department Incorrectly
Defined the Industry Rests on a Distortion of the Plain
Language of the Agreement

150. Canada claims that the United States undercounted the number of industries that used
stumpage subsidies because it used an improper definition of the word “industry.”?*> According
to Canada, the word “industry,” as used in Article 2 of the SCM Agreement, “requires an
examination of production-based criteria,”?* such that “in the absence of a product-based
definition of industries, no ‘group of industries’ may be found.”?*” In making this argument,
Canadais not referring to the common practice of referring to industries by the general type of
products they produce, e.g., the steel industry, the auto industry, or the electronics industry.
Canada seeks to constrict the natural meaning of “industry” such that an industry would be
identified not by the general class of productsit produces, but by a particular product or narrow

context of some broader economic and social policy framework, such as providing employment in towns where the
factories were located. Such requirements are not only absent from the terms of the SCM Agreement, but they are
also inconsistent with the basic structure of Article 2.1(c) of the SCM A greement, which envisons an objective
examination of the actual users of a subsidy program rather than the reasons why the government provides the
subsidy.

23 |ndeed, it is not at all uncommon for natural resource and agricultural inputs to have alimited number of
users or a predominant user by virtue of their “inherent characteristics.” For example, bauxite isprimarily used by
the aluminum industry, iron ore by the steel industry, and wheat by the bread and pasta industries. The inherent
characteristics argument amounts to an attempt to create a natural resources exception to the subsidy disciplines of
the SCM Agreement. Yet Canada points to nothing in the SCM Agreement that would exempt such a narrowly
targeted subsidy from these disciplines merely because the subsidy provided would not be widely useable beyond the
specified recipients. A panel may not import into Article 2 words that are not there or concepts that were not
intended. See India—Patents Appellate Body Report, at paras. 45-46.

24 Canada claims, erroneously, that “countervailing measures may not be imposed except on subsidies that
are restricted to certain enterprises over other eligible enterprises.” CanadaFirst Written Submission, at para. 154
(emphasis added). Canada readsin aqualifier, “eligible,” that is not there. The relevant comparison is not with
other eligible enterprises, but with all other enterprises or industries, or groups of enterprises or industries, within the
granting jurisdiction.

25 gee Canada First Written Submission, at para. 149.
26 14 at para. 158.
27 14, at para. 162.
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set of products. Based on its narrow, product-based definition of “industry,” Canada finds that
stumpage subsidies were used not by two, but by 23 industries that produced over 200 goods.?*

151. Canadafurther claimsthat a“group of industries’ is similarly restricted to individual
members that make similar products.”® Thereis absolutely no basisin the text, or logic, for
Canada’ s argument. Under Canada’ s theory, an income tax exemption granted solely to two
industries — the auto industry and the textile industry — is not specific under Article 2.1 of the
SCM Agreement because the two industries in the group manufacture dissimilar products.
Canada' s reading contradicts the ordinary meaning of the word “group,” which in the context of
Article 2.1 plainly and simply means “one or more” enterprises or industries; it does not require
that all of its members beidentical, or even similar, to be called agroup. By insisting that
“groups’ of enterprises or industries be relatively homogeneous, Canada attempts to nullify the
meaning of “group” and reduceit to redundancy, a result the Appdlate Body has expressly
cautioned against.?°

152. Canada’s approach would mean that even a subsidy limited to a sngle large industry —
whether steel, autos, textiles, telecommunications, or the like — could not be specific because of
the diversity of products each of those industries produces. A large vertically integrated steel or
textile firm may produce a variety of products covering hundreds of tariff categories. Far from
being dispositive, the number of products produced by a given industry iswholly irrelevant to a
determination of specificity under Article 2. The plain language of Article 2 indicates that the
specificity test is concerned not with products, but with enterprises and industries. Indeed, the
shorthand for “enterprise or industry or group of enterprises or industries’ is*“certain
enterprises.” !

153. The Pand thus should likewise reject Canada’s argument that the term “ domestic
industry,” as defined in Article 16.1 of the SCM Agreement, forms the context for understanding
what is meant by “industry” in Article 2.1. Article 16.1 defines “domestic industry” within the
context of the determination of the domestic “like product,” whereas specificity determinations
under Article 2 are not limited to particular “like products.” Thereisno logical connection
between defining the domestic industry that isinjured by a specific imported product and

28 14. at para. 168. Under Article 2, only the actual users of a subsidy program are relevant to a
determination of specificity — not how many products they produce. Nothing in the SCM Agreement requires an
investigating authority to subdivide the recipient industriesinto sub-industries for specificity purposes, nor to trace
the downstream uses of subsidized merchandise that is under investigation — in this case, lumber, and so-called
remanufactured lumber — once it isproduced. Thus, the United States did not count homebuilders in determining
specificity of subsidies to lumber producers any more than it would count automobile makers in determining
specificity of subsidies to the steel industry.

29 Canada First Written Submission, at paras. 161-162.
20 See U.S—Reformulated Gasoline Appellate Body Report, at 23.
2 Article 2.1, SCM Agreement.
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determining whether a subsidy is limited to certain enterprises or industries. For example, in a
case involving imports of limes, the relevant domestic industry may be lime growers — but that
has no bearing on whether a subsidy program limited to the citrus fruit industry is specific. Once
again, Canada seeks to read words into the SCM Agreement that are not there and create
obligations to which the Members did not agree.

d. The United States Properly Considered the Extent of Economic
Diversification within the Subsidizing Jurisdiction

154. Asdiscussed above, the United States based its specificity determination on its finding
that the provincid stumpage subsidies were used by a limited number of certainindustries,
within the meaning of Article 2.1(c) of the SCM Agreement. Article 2.1(c) further provides tha
an investigating authority must take into account “the extent of diversification of economic
activities within the jurisdiction of the granting authority . . . ."

155. Theinherent logic of this provision issimple. When the economy of a subsidy-granting
jurisdiction is not diverse and is dependent on a small number of industries— or even asingle
industry — asubsidy that is provided to dl industries may appear to be specific in fact, within
the meaning of Article 2.1(c) of the SCM Agreement. In other words, such a subsidy may be
widely distributed within the economy, and yet appear specific, ssimply dueto the limitations of
the domestic economy where the subsidy was granted. To prevent Article 2.1(c) of the SCM
Agreement from functioning as aper se rule under which any subsidy within asmall or
undiversfied economy automatically would be specific, the “ diversification” language requires a
consideration of the broader economic context within which the particular subsidy program
functions.

156. Recognizing this aspect of the specificity test, the United States explicitly found:

Respondents [Canadian parties] are incorrect that the Provincial
stumpage subsidies are “ broadly available and widely used
throughout an economy.” Applying the standard set forth in the
statute and [ Statement of Administrative Action], whether we
classify the users of the stumpage programs as sawmills and pulp
mills, the primary timber processing group, the wood products
industry, the forest products industries, the wood fiber user
industry, the “industries’ suggested by respondents, or any
combi nation thereof, the subsidies provided by these stumpage
programs are not “ broadly available and widely used.” The vast
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majority of companies and industries in Canada does not receive
benefits under these programs.*?

157. No matter how Canada attempts to subdivide or redefine the industries that received the
subsidy, the simple fact remains that the Canadian economy as a whole and each of the
provincia economiesare large and diversified, and provincial stumpage programs are used by a
single group of forest product industries within those diverse economies. The United States
recognized the obvious fact that the Canadian provinces are far from being undiversified
economies; rather, they are modern and heavily industrialized, with productive capacities ranging
widely across the economic spectrum, from financial services to high technology, from
agriculture and fisheries to resource extraction and processing, from steel and autos to aircraft.
Both on the national and the provincial level, the overwhelming majority of enterprises and
industries in Canada does not receive stumpage. Canada’ s clams with respect to the economic
diversification provisions of Article 2.1(c) therefore should be rejected by the Panel 2

C. The Conduct of This Investigation Was Consistent with the Obligations of
Article 12 of the SCM Agreement

158. The United States conducted this investigation in full compliance with the obligations
outlined in Article 12 of the SCM Agreement. The United States ensured that dl parties were
given notice of the information it required for the investigation, had ample opportunity to submit
relevant information, had access to all information submitted to the United States during the
course of the investigation, and were informed of the essential facts under consideration. The
United States thus ensured that all interested parties had ample opportunity to defend their
interests before the Commerce Department. Nether of Canada s two claims of error bears
scrutiny under the facts of record.

1. Consistent with Article 12 of the SCM Agreement, the United States
Ensured that Interested Parties Had Notice of the Information
Required, Access to Information on the Record, and the Ability to Use
that Information in Defending Their Interests

159. Article12.1 of the SCM Agreement states:

22 Jssues and Decision Memorandum, at 52 (emphasis added) (Exhibit CDA-1).

23 The Panel likewise should reject Canada’s claims under Articles 10, 19.1, 19.4, and 32.1 of the SCM
Agreement. Article 19.4 isimproperly raised in the specificity context because it is limited to the obligation to levy
final countervailing duties that do not exceed the amount of subsidy found to exist. It thus has no direct relevance to
specificity concerns. Articles 10, 19.1, and 32.1 provide that a M ember can only impose duties in accordance with
GATT 1994 and the SCM Agreement. In other words, these provisions may only be applied derivatively, if the
United States has breached its obligations under Article 2 with regard to its specificity finding. Because Canada has
failed to prove that the United States has violated Article 2, it has failed to prove a breach of these articles as well.
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Interested Members and all interested partiesin a countervailing
duty investigation shall be given notice of the information which
the authorities require and ample opportunity to present in writing
all evidence which they consider relevant in respect of the
investigation in question.

160. Article12.3 further requires Members “whenever practicable” to “provide timely
opportunities for dl interested Members and interested partiesto see dl information that is
relevant to the presentation of their cases. . . that is used by the authorities in a countervailing
duty investigation, and to prepare presentations on the basis of thisinformation.”

161. Article12.8 of the SCM Agreement stetes:

The authorities shall, before afinal determination is made, inform
all interested Members and interested parties of the essentid facts
under consideration which form the basis for the decision whether
to apply definitive measures. Such disclosure should take placein
sufficient time for the parties to defend their interests.

162. A prior panel, interpreting identica language in Article 6.9 the Antidumping Agreement,
noted that nothing in the Antidumping Agreement dictates or suggests any particular method for
how parties are to be informed of the “essential facts under consideration.” The Antidumping
Agreement, like the SCM Agreement, only requires that parties be informed in atimely manner
such that they are able to defend their interests, and “the requirement to inform all interested
parties of the essential facts under consideration may be complied with in a number of ways.”**
The pand considered that this obligation could be met in the following ways:

through the inclusion in the record of documents — such as
verification reports, a preliminary determination, or
correspondence exchanged between the investigating authorities
and individual exporters—which actually disclose to the interested
parties the essential facts which, being under consideration, are
anticipated by the authorities as being those which will form the
basis for the decision whether to apply definitive measures.**

24 panel Report, Argentina—Anti-Dumping Measures on Imports of Certain Floor Tiles from Italy,
WT/DS189/R, adopted November 5, 2001, para. 6.125 (“Argentina—Floor Tiles Panel Report™) (interpreting Article
6.9 of the Antidumping Agreement). As Canada notes, the only difference between Article 6.9 of the Antidumping
Agreement and Article 12.8 of the SCM Agreement is that Article 12.8 requires authorities to inform interested
M embers of the essential facts under consideration in addition to interested parties. See Canada First Written
Submission, at para. 218, fn. 182.

25 grgentina—Floor Tiles Panel Report, at para. 6.125.
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163. The countervailing duty law of the United States, and regulations adopted by the
Commerce Department and followed in this investigation, ensure that the procedural obligations
of the SCM Agreement are met.?*® Under its regulations, the Commerce Department must send a
questionnaire to the respondents identifying the information required for the investigation and
provide the respondents with at least 30 days to respond.?” The Commerce Department’s service
requirements ensure that all information submitted in an investigation is provided to participating
interested parties.”*®* Moreover, the Commerce Department maintains a copy of all public
submissionsin its Central Records Unit, which is open to the public. The issuance of the
preliminary determination®® and verification reports are examples of just two ways that the
Commerce Department gives interested parties notice of facts that the Department considers
essential to the investigation.?® Parties may submit factual information up to seven days prior to
the date on which the verification of any party is scheduled to commence, whichina
countervailing duty determination occurs after the issuance of the preliminary determination,
and have the opportunity to submit information to rebut, clarify, or correct data submitted by
other parties?* All interested parties may submit a case brief and rebuttal brief to present written
arguments for the Commerce Department’ s consideration.”® Moreover, interested parties have
the opportunity to request a hearing.”* These procedural steps ensure that interested parties are
informed of the issues under consideration and the essential facts related to those issues, and
have the ability, and ample opportunity, to defend their interests before the issuance of the final
determination. As discussed below, the United States fully complied with all of these procedures
in this case. Indeed, Canada and the provincial governments availed themselves of these
procedural rights by filing hundreds of pages of case briefs and participating in an eight-hour
hearing.

221

28 Canada is not challenging either the countervailing duty law of the United States, or the Commerce
Department’ s regulations, as such.

27 See 19 C.F.R. § 351.301(c)(2) (Exhibit CDA-74).
28 See 19 C.F.R. § 351.303(f)(1)(1) (Exhibit U.S.-45).
29 See 19 U.S.C. § 1671b(b) (Exhibit CDA-2).

20 Other examples include correspondence from interested parties, which is placed on the record and
served on all interested parties, interested parties’ case briefs and rebuttal briefs, and, if requested, the Commerce
Department’s hearing.

2! See 19 C.F.R. § 351.301(b)(1) (Exhibit CDA-74).

22 pyrsuant to 19 C.F.R. § 351.301(c)(1) (Exhibit CDA-74), “[a]ny party may submit factual information
to rebut, clarify, or correct factual information submitted by any other interested party” within “10 days after the date
such factual information is served on the interested party, or, if appropriate, made available under APO
[Administrative Protective Order] to the authorized applicant.”

23 §ee 19 C.F.R. § 351.309 (Exhibit U.S.-45).
24 See 19 C.F.R. § 351.310 (Exhihit CDA-74).
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2. The Selection of the Benchmark for the Stumpage Programs of
Alberta and Saskatchewan Was Consistent with the Requirements of
Article 12 of the SCM Agreement

164. Inwritten submissions filed with the United States after the issuance of the Preliminary
Determination, Albertaand Saskatchewan argued that the United States erred in preliminarily
basing the benchmark calculation on data from Montana. After considering their arguments, the
United States agreed and, in the Final Determination, based the benchmark cdculations for these
provinces on data from Minnesota. Alberta and Saskatchewan made these arguments because
they were aware of the essential facts. They were able to persuasively argue this point, and
ultimately to prevail on this point, precisely because they had at their disposal all of the
underlying dataand the criteriathe Commerce Department was using to select gopropriae
benchmark data. Ironically, after prevailing on this point, Canada now argues that this process
was inconsistent with the requirements of the SCM Agreement. In reality, the process of
vigorous debate on thisissue that took place in the investigation is precisely what is envisioned
by, and is entirely consistent with, the SCM Agreement. Canada simply disagrees with the
outcome.

165. The benchmarks for assessing the adequacy of provincial stumpage rates were identified
as acentral issue in the case from the moment the petition wasfiled. The petitioners proposed
using various U.S. border states, including Minnesota and Montana, as the beginning point for
benchmarks, and provided information regarding stumpage prices from U.S. Forest Service
auctions in the northern United States, including Minnesota.?

166. Prior to the issuance of the Preliminary Determination, the United States received
numerous comments from interested parties on the appropriate benchmark, including comments
on whether the United States could use U.S. stumpage prices as the basis for the benchmark
calculations.?®® In its Preliminary Determination, the United States chose to use stumpage prices
from northern U.S. border states as the basis for the benchmark calculations. The United States
announced that it considered the timber quality, species of trees, terrain, the availability of
timber, and the marketability of the timber in choosing the data for the benchmark cal culation.?’

25 gee Petition, at Exhibit 1V, A-18 (Exhibit U.S.-46). Initially, the petitioners proposed Minnesota for
measuring the adequacy of remuneration of Ontario’s and Manitoba’s stumpage programs. In discussing Alberta, the
petitioners stated that “[p] rivate timber in M ontana, Idaho, and Washington, and, indeed, anywhere in the United
States isfreely available to Alberta producers without restrictions.” Petition, at vol. II, 213 (emphasis added)
(Exhibit U.S.-46). This gave notice that U.S. states other than those specifically mentioned by the petitioners could
potentially serve as benchmarks for Alberta’ s stumpage programs.

2% See Letter from Weil, Gotshal & Manges to Donald Evans (July 20, 2001) (Exhibit U.S.-47); Letter
from Dewey Ballantine to Donald Evans (July 27, 2001) (Exhibit U.S.-48); Letter from Weil, Gotshal & M anges to
Donald Evans (August 7, 2001) (Exhibit U.S.-49).

21 See Preliminary Determination, 66 Fed. Reg. at 43197 (Exhibit CDA-20).
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Among the U.S. states the United States used as a starting point for the benchmark caculationin
the Preliminary Determination were Minnesota, Montana, Michigan, Idaho, Maine, and
Washington.??®

167. Asaresult, the parties were aware of theissue of how the United States would cdculate
the benchmarks and the essential facts related to that issue. Moreover, the parties had the ability
and opportunity to defend ther interests.

168. Albertaand Saskatchewan availed themselves of that opportunity. In challenging the use
of the Montana data as the basi s for the benchmark calcul ation for their respective stumpage
programs, the governments of Alberta and Saskatchewan argued that the forests of Montana were
not sufficiently similar to compare with those of Alberta and Saskatchewan. Saskatchewan
proposed Alaska as an alternative, while Albertasimply argued that no U.S. data should be used
and did not argue in the alternative for use of data from a different state. As noted above, the
United States ultimately agreed with Alberta and Saskatchewan and rgected data from Montana,
using data from Minnesota instead.”

169. Because Alberta and Saskatchewan took advantage of this opportunity to use record
information to argue that the forests of Montana were not sufficiently similar to compare to those
of Albertaand Saskatchewan, neither government can now credibly claim surprise when the
Commerce Department considered their arguments, and agreed that Montana was not the
appropriate basis for the benchmark. The United States assumes that Canada is not arguing that
the obligationsin Article 12 have the perverse effect of precluding the Commerce Department
from altering the benchmark cdculation in response to the argument of Alberta and
Saskatchewan. Moreover, nothing in Article 12 imposes on the investigating authority an
obligation to engage in an endless cycle of notice and comment. To the contrary, Article 12.3,
reflecting the time constraints imposed on completion of the investigation,” requires only that
relevant information be provided “whenever practicable.”

170.  Inan argument short on factual discussion, Canada cites to Guatemala—Cement II”** to
support its claim that the United States violated Article 12.8. In Guatemala—Cement 11, the panel
found that disclosing the essential facts in the interim determination was insufficient to fulfill
Guatemala s obligations with respect to Article 6.9 of the Antidumping Agreement in an

28 14 at 43197-43210. In the Preliminary Determination, the United States used Montana as the
benchmark to measure the benefit provided by stumpage programs in Alberta and Saskatchewan. Id. at 43207,
43210. The United States used M innesota as the benchmark for Ontario and M anitoba. Id. at 43205, 43208.

29 See Issues and Decision Memorandum, at 112, 138-39 (Exhibit CDA-1).

20 Article 11.11 of the SCM Agreement requires the i nvestigating authority to complete the investigation
within one year (or 18 months in special circumstances) after initiation.

%1 panel Report, Guatemala—Definitive Anti-Dumping Measures on Grey Portland Cement from Mexico,
WT/DS156/R, adopted November 17, 2000, para. 8.228 (“ Guatemala—Cement II Panel Report’).



United States — Final Countervailing Duty Determination First Written Submission of the United States
With Respect to Certain Softwood Lumber from Canada (DS257) January 22, 2003 - Page 62

investigation where: (1) the basis of the interim determination was threat of materid injury,
whereas the basis of the definitive determination was actual material injury; (2) the period of
investigation was different for the interim determination and the definitive determination; and
(3) much of the evidence was obtained after the interim determination.

171. Thefacts of thisinvestigation are much different from those of Guatemala—Cement II.
Unlike Guatemala—Cement II, the basis of the Commerce Department’ s benchmark cal culations
inthis cas, i.e., dataon U.S. timber prices in the northern United States, did not change, nor did
the criteria the Department used to select the appropriate benchmark database. Most of the U.S.
price data and the data concerning the characteristics of the forestsin each northern U.S. state,
including Minnesota, was on the record prior to the issuance of the Preliminary Determination.?*
Any additional evidence was provided directly to Alberta and Saskatchewan well in advance of
the Final Determination through the service requirements of the Commerce Department’s
regulaions.

172. Moreover, the Guatemala—Cement I panel made a distinction between the right of
interested parties to have access to the factual information during the course of the investigation,
and the right of interested parties to be informed of the investigating authority’s legal
determination.?®® Specifically, Mexico argued that in changing the basis of the injury
determination from that of athreat of material injury in the preliminary determination to one of
actual material injury in the final determination, Guatemala had violated Articles 6.1, 6.2, and 6.9
of the Antidumping Agreement.?® The panel found, however, that Guatemala had not violated
Articles 6.1, 6.2, or 6.9 by changing the basis for its injury determination.?*®

173.  Asin Guatemala— Cement 11, Canada cannot argue that it did not have access to the facts.
As demonstrated above, al of the facts concerning Minnesota were placed in the administrative
record and provided to theinterested parties. Canada instead challenges the change in the basis
for itslegal determination, from using the Montana data to the Minnesota data as the basis for
calculating the benchmark for Alberta and Saskatchewan. Asin Guatemala—Cement 11, this
changein the legal determination between the Preliminary Determination and the Final
Determination is not inconsistent with Article 12.9 of the SCM Agreement.

174.  Insum, the United Statesfully complied with Artidles 12.1, 12.3, and 12.8 of the SCM
Agreement. Consistent with Article 12.1, al interested parties were informed that the United

22 See Memorandum from the Team to File, Calculations for the Notice of Preliminary Affirmative
Countervailing Duty Determination: Stumpage Programs in the Investigation of Certain Softwood L umber Products
from Canada (August 9, 2001) (Exhibit U.S.-50).

28 See Guatemala—Cement 1 Panel Report, at para. 8.238.
24 Id. at para. 8.233.
25 J4. at para. 8.239.
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States reguired information on the U.S. northern border statesin order to choose appropriae
benchmarks for the Canadian stumpage programs. Because all information submitted to the
United States was actually served on all of the interested parties participating in the investigation,
the United States' procedures were consistent with Article 12.3. Because the Preliminary
Determination announced that the United States was using U.S. northern border states as the
benchmarks for the Canadian stumpage programs, set forth the criteria the United States used in
selecting the benchmarks, identified Minnesota as one dternative the Commerce Department
might use, and because al information submitted to the United States regarding Minnesota was
provided to all of the interested parties, the United States informed the interested parties of the
“essential facts under consideration” and therefore acted consistently with Article 12.8.

3. The United States Ensured That the Interested Parties Had Access to
Record Information in Sufficient Time to Use It in the Preparation of
Their Legal Arguments

175. On December 20, 2001, in response to arequest by the United States, the Maine Forest
Products Council (“MFPC”") submitted information relevant to the benchmark for Quebec
(“MFPC letter”). The MFPC was not a participant in thisinvestigation. Therefore, this letter
was not filed in accordance with the Commerce Department’ s regulations and was not initialy
placed in the administrative record. As Canada has stated, Quebec filed a letter conforming to
the Commerce Department’ s regul ations,?*® which brought to the Commerce Department’s
attention the fact that the MFPC letter had not been filed in accordance with the regulations and
therefore not placed in the administrative record.

176. The United States examined the information contained in the MFPC letter and
determined that it was “important to certain issues in the proceeding, and relate[d] to an ongoing
exchange of expert advice on atechnicd matter.”%" Therefore, on February 20, 2002, the United
States placed the MFPC letter in the administrative record and provided copiesto all interested
parties® The United States also gave all interested parties an opportunity to comment on the
information:

To ensure a complete record, we are asking parties who wish to
submit information that clarifies, corrects or rebuts this new factud
information to do so within 10 days, i.e., on or before March 4,
2002. See section 351.301(c). Alternatively, partieswill be

26 See Letter from Arent Fox to U.S. Department of Commerce (February 8, 2002) (Exhibit CDA-101).

27 Letter from Melissa Skinner to Interested Parties, 1 (February 20, 2002) (“New Factua Information
Letter”) (Exhibit CDA-100).

28 etter from MFPC to U.S. Department of Commerce (Dec. 20, 2001), attached to New Factual
Information Letter (CDA-100).
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allowed to comment on the new factud information in their
rebuttd briefs?®

177. The United States' conduct was in full compliance with the SCM Agreement.?*® As noted
above, the United States provided copies of the MFPC |etter to all interested parties and afforded
them the opportunity to submit information “that clarifies, corrects or rebuts’ the information
contained in that letter. By providing copies of the letter to all of the interested parties, the
United States also ensured that it met the requirements of Article 12.1. Moreover, the
opportunities to comment on and rebut the information more than met the requirements of
Article 12.3.

178. Beyond therequirements of Article 12.8, the United States specifically identified the
information contained in the MFPC letter as “important to certain issuesin the proceeding, and
relate]d] to an ongoing exchange of expert advice on atechnical matter.”?* The United States,
therefore, informed the interested parties that the information in the MFPC letter was part of the
“essential facts under consideration,” and specifically provided them with the opportunity to use
this information in the presentation of their case, or to submit additiona information to clarify,
correct, or rebut thisinformation. Thus, the disclosure took place in sufficient timefor parties to
defend their interests.

179. Indeed, the Government of Quebec took advantage of the opportunity to use the
information contained in the MFPC letter in its rebuttal brief.>*? The fact that Quebec had notice
of, and access to, these essential facts and used them in defending its interests demonstrates that
the United States' conduct with regard to the MFPC letter was consistent with Articles 12.1,
12.3, and 12.8.#

29 New Factual Information Letter, at 2 (Exhibit CDA-100).

20 Canada asserts that the United States violated its own statute, 19 U.S.C. § 1677m(g) (Exhibit CDA-2),
by allegedly denying the interested parties an opportunity to see the information contained in the MFPC letter. See
Canada First Written Submission, at para. 221, fn. 190. This assertion isboth irrelevant and incorrect. First, as the
U.S.—Hot-Rolled Steel panel stated, “It is not, in our view, properly a panel’s task to consider whether a Member has
acted consistently with its own domestic legislation.” U.S.—Hot-Rolled Steel Panel Report, at para. 7.267. (The
Appellate Body Report, which was adopted on August 23, 2001, did not disturb this finding of the panel). In any
event, Canada’s assertion is incorrect because the United States specifically provided interested parties with the
opportunity to see and comment on the information contained in the MFPC |etter.

21 New Factual Information Letter, at 1 (Exhibit CDA-100).
22 See Rebuttal Brief of the Gouvernement du Quebec, 10-14 (March 1, 2002) (Exhibit U.S.-51).

23 Because the Government of Quebec was able to use this information in the presentation of its case
before the Commerce Department, there cannot be a nullification or impairment as contemplated by Article 3.8 of
the DSU.
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180. Canada gppearsto argue that interested parties should have had additional timeto
respond to the information submitted by the petitioners on March 4, 2002 to rebut the MFPC
letter. Thisargument finds no basis in the language of the SCM Agreement. The SCM
Agreement does not require the United States to engage in an unending cycle of alowing each
interested party to reply to every submission made by every other interested party. Indeed,
Article 12.3 only requires Members to provide interested parties an opportunity to view
information relevant to the presentation of their case, and to prepare presentations on the basis of
thisinformation, “whenever practicable.” With the deadline for completing the investigation in
mind,?* the United States must have the ability to stop accepting new factual information and
arguments and to consider the information already on the record to make its Final Determination.
It simply was not practicable to give Quebec an additional opportunity to sur-rebut the
petitioners’ rebuttal comments.** Accordingly, Canada has failed to show that the United States
acted inconsistently with the procedural requirements of Article 12 of the SCM Agreement.
Likewise, the Department’ s imposition of acountervailing duty order was fully in accord with
Articles 10 and 32.1 of the SCM Agreement.

D. The United States Initiated the Softwood Lumber Investigation Based on
Adequate Domestic Industry Support Consistent with the Requirements of
Article 11.4 of the SCM Agreement

181. The softwood lumber petition contained uncontested evidence establishing that U.S.
softwood lumber producers representing 67 percent of total U.S. softwood lumber production
supported the petition. That level of industry support unquestionably satisfies the criteriain
Article 11.4 of the SCM Agreement. Canada does not contest this fact, much less point to any
evidence on the record that even remotely suggests that 67 percent of the industry did not, in fact,
support the petition. Canada has, therefore, failed to meet its burden to establish a prima facie
violation of the SCM Agreement.

182. Canadais not challenging the provisions of U.S. law governing industry support, but
rather the specific factual determination of industry support in this case. Nevertheless, the sole
argument presented by Canada is the unsubstantiated claim that the very existence of the
Continued Dumping Subsidy Offset Act of 2002 (“CDSOA” or “Byrd Amendment”) induced
support for the petition, thereby precluding an objective determination of industry support. In
effect, Canada would inject a requirement into the SCM Agreement that investigating authorities
examine the motives of prospective petitioners. As discussed below, however, arecent Appellae

244 Article 11.11 of the SCM Agreement requires the United States to complete its investigation within one
year of initiation (or 18 months in special circumstances). In this case, the deadline for the completion of the
investigation was March 21, 2002.

25 The petitioners’ submission was only two weeks prior to the deadline for completing the investigation.
M oreover, the Department had to address numerous complex issues in its Final Determination.



United States — Final Countervailing Duty Determination First Written Submission of the United States
With Respect to Certain Softwood Lumber from Canada (DS257) January 22, 2003 - Page 66

Body Report has unequivocally rejected this argument.?*® Canada's claim is without any support
in the text of Article 11.4 or the facts of record.

1. Objective Numerical Criteria Alone Determine the Adequacy
of Domestic Industry Support under Article 11.4

183. Pursuant to Article 11.4 of the SCM Agreement, investigating authorities must determine
whether a countervailing duty application “has been made by or on behalf of the domestic
industry.” The conditions under which an application will be considered to have been made “ by
or on behalf of thedomestic industry” are expressed as objective, numerical benchmarks:

The application shall be considered to have been made “by or on
behalf of the domestic industry” if it is supported by those
domestic producers whose collective output constitutes more than
50 per cent of the total production of the like product produced by
that portion of the domestic industry expressing either support for
or opposition to the gpplication. However, no investigation shall
be initiated when domestic producers expressly supporting the
application account for less than 25 per cent of total production of
the like product produced by the domestic industry.’

184. The evidence of record demonstrates that the domestic producers of softwood lumber
supporting the countervailing duty petition represented 67 percent of the total production of the
domestic like product.® Canada does not dispute this evidence.**

185. However, without any support from the SCM Agreement, Canada claims that “[a]
Member’ s authorities may not ssmply rely on quantitative criteria for the establishment of level
of domestic support.”?*° Arguing that the mere existence of the CDSOA precluded an objective
examination of industry support in this case, Canada attemptsto read into Article 11.4 a

26 Canadarelied on the panel report in United States—Continued Dumping and Subsidy Offset Act,
WT/DS217/R, WT/DS234/R, circulated September 16, 2002, which addressed the consistency of the CDSOA per se
with certain Antidumping Agreement and SCM A greement provisions. The United States appeal ed the panel report
to the Appellate Body, which issued its report on January 16, 2003, “reversing the Panel’s finding that the CDSOA,
as such, isinconsistent with Article 5.4 of the Anti-Dumping Agreement and Article 11.4 of the SCM Agreement.”
Appellate Body Report, United States—Continued Dumping and Subsidy Offset Act, WT/DS217/AB/R,
WT/DS234/AB/R, circulated January 16, 2003, para. 294 (“U.S.—CDSOA Appellate Body Report”).

27 Article 11.4, SCM Agreement (emphasis added). The numerical criteria found in the relevant U.S.
statute at 19 U.S.C. §1671a(c)(4) (Exhibit CDA-2) are the same asin Article 11.4.

28 See Notice of Initiation, 66 Fed. Reg. at 21333 (Exhibit U.S.-1).
29 See Canada First Written Submission, at para. 227.
%0 14, at para. 231.
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requirement that investigating authorities examine the underlying motivation of each of the
supporters of the petition. The Appellate Body, however, has unequivocally rejected this
argument as contrary to a proper textua reading of Article 11.4.* Specifically, the Appdlate
Body confirmed that the terms of Article 11.4 contain

no requirement that an investigating authority examine the motives
of domestic producers that elect to support an investigation. Nor
do they contain any explicit requirement that support be based on
certain motives, rather than on others. The use of theterms
“expressing support” and “expressly supporting” clarify that
Articles 5.4 and 11.4 require only that authorities “ determine” that
support has been “expressed” by asufficient number of domestic
producers. Thus, in our view, an “examination” of the “degree” of
support, and not the “nature” of support isrequired. In other
words, it isthe “quantity”, rather than the “ quality”, of support that
isthe issue.”

186. The Appellate Body explained that by itsterms, Article 11.4 requires “no more than a
formal examination of whether a sufficient number of domestic producers have expressed
support for an application.”?** Therefore, once the United States conducted its examination of
domestic industry support and concluded that the numerical thresholds had been met, it had
satisfied its obligations under Article 11.4. Thetext of Article 11.4 requires nothing further.>*

2. Canada’s Claim Is Entirely without Factual Support
187. Asnoted above, Canada’'s claim rests solely on the mere existence of the CDSOA, not on

any evidence that the U.S. softwood lumber industry did not, in fact, support the petition.
Canada has therefore failed to establish aprima facie case and its claim should be rejected.

=1 According to the Appellate Body, the “task of interpreting a treaty provision must begin with the
specific words of that provision.” U.S.—CDSOA Appellate Body Report, at para. 281.

2 14. at para. 283.
28 I4d. at para. 286.

24 Canada concludes that “Commerce initiated the Lumber IV investigation and imposed definitive
countervailing duties in violation of Articles 10, 11.4 and 32.1 of the SCM Agreement.” Canada First Written
Submission, at para. 242. Although Canada references Articles 10 and 32.1, it has made no argument with respect to
these articles to which the United States could reasonably respond. To the extent Canada has claims under Articles
10 and 32.1, they are dependent upon Article 11.4 and must likewise fail. See Panel Report, United States—Section
129(c)(1) of the Uruguay Round Agreements Act, WT/DS221/R, adopted August 30, 2002, para. 6.133
(consequential claims rejected when main claims not successful).
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188. The alleged violation isinitiation without an adequate determination of industry support.
Canada has failed, however, to point to a single piece of evidence even suggesting that the facts
of record, which establish that 67 percent of the industry supported the petition, were false or
Inaccurate.

189. Theonly “evidence’” Canada proffersisaletter in which an attorney for one of the
petitioners purportedly “used Byrd Amendment payments as inducement to garner support for the
Lumber IV petition.”** This|etter failsto satisfy Canada s burden of proof. As discussed
above, nothing in Article 11.4 requires an investigating authority to inquire into the reasons that
motivated a producer to submit an application, which must, in the first instance, be based on
sufficient evidence of the existence of asubsidy and injury.?® Moreover, in examining the
impact of the CDSOA on the finding of industry support, the Appellate Body stated that it is
incorrect to consider whether “ certain motives to support an application would be WTO-
consistent, whereas others would not. We see no basisin Article. .. 11.4 for such an
approach.”?" Therefore, whether or not the existence of the CDSOA motivated any of the
domestic producersto file apetition in this case or not (aclaim Canada has not proven) is
irrelevant.

190. Finally, Canadd s conclusory statement that “Commerce initiated the investigation
without an objective and meaningful examination and determination”?® is completely
unsupported by any evidence. Although Canada claimsthat Article 11.4 must be read to require
that industry support be substantiated, it is not surprising, given the actual record evidence of
overwhelming industry support, that Canada makes no reference to the record indicating how the
United States failed in this regard.”® Its claim rests solely on the mere existence of the CDSOA.
In U.S.—CDSOA, however, the Appellate Body found that a determination of industry support is
an issue of “quantity” not “quality,”?* and is not rendered meaningless by the CDSOA . %2
Having failed to demonstrate any flaw in the quantitative finding of industry support in this case,
Canada's claim mug fail.

%5 Canada First Written Submission, at para. 240.
%6 See Article 11.2, SCM Agreement.

BT U.S.—~CDSOA Appellate Body Report, at para. 290. The Appellate Body also noted that an examination
of motive “would be difficult, if not impossible, as a practical matter.” Id. at para. 291.

28 Canada First Written Submission, at para. 237.
9 Id. at para. 230.

%0 The record demonstrates that the United States examined the domestic industry’ s support and
considered the arguments presented by the Government of Canada. See Notice of Initiation, 66 Fed. Reg. a 21333
(Exhibit U.S.-1).

%1 17.8.~CDSOA Appellate Body Report, at para. 283.
%2 14, at para. 289.
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191. For the foregoing reasons, the United States requests that the panel reject Canada s
arguments and conclude that the United States' initiation of the softwood lumber countervailing
duty investigation was consistent with its obligations under Articles 10, 11.4, and 32.1 of the
SCM Agreement.

V. CONCLUSION

192.  For the reasons set forth above, the United States requests that the Panel reject Canada's
clamsin ther entirety.?

23 Canada referenced the operation of U.S. law concerning administrative reviews in its panel request and
summarized certain statements made by the United States in the consultations in this case. Canada did not, however,
make a claim regarding the United States’ conduct of administrative reviews and, instead, “reserve[d] the right to
advance additional arguments in respect of these claims ... .” Canada First Written Submission, at para. 244. By
failing to make any claims or arguments regarding this issue in its submisson, Canada appears to have abandoned
this issue and the Panel therefore need not make any findings on thisissue.
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ATTACHMENT 1
BENCHMARK ADJUSTMENTS

The following are examples of the adjustments made in the benchmark calculation for the Final
Determination. The great majority of this data is based on the information provided by the
Government of Canada?®®; the U.S. data are based on publicly available published stumpage price
data.

ALBERTA
(All Figures, Canadian Dollars per Cubic Meter)

2.70 Species-Specific Administered Stumpage Rate - SPF (UNADJUSTED)

5.66 Basic Reforestation Adjustment: Expenses for silviculture administration
that are not credited by the government.

151 Road Construction/Maintenance Adjustment: Road construction and
mai ntenance costs for permanent roads required for logging operations.
These roads are available for public use and must meet government
standards.

0.94 Forest Management Planning: Required by government in Timber
M anagement Regulations.

0.51 Reforestation Levy: Required fee for tenure holders permitted not to
undertake their own reforestation under the Timber Management
Regulation.

0.36 Inventory: Costs of developing forest inventory as required of certain
tenure holders.

0.26 Holding & Protection Charges. Required fee of all tenure holders,
nominally for holding tenure rights.

24 A small portion of thiswas not used in the calculation, see, e.g., road building costs.
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0.16 Fire, Insect and Disease Protection Adjustment: Administrative costsin
order to comply with government fire prevention and insect/disease
control requirements.

+ 0.16 Environmental Protection Adjustment: Administrative costsin order to
comply with government environmental regulations.

12.26 Species-Specific Administered Stumpage Rate - SPF (ADJUSTED)
* x
41.74 Species Weight-Averaged Minnesota Sawlog Stumpage Rate - SPF
- 12.26 Species-Specific Administered Stumpage Rate - SPF (ADJUSTED)
= 29.48 Difference between Adjusted SPF Administered Rate and Montana Rate
BRITISH COLUMBIA

(All Figures, Canadian Dollars per Cubic Meter)

Coast Interior

16.11 20.10 _Species-Specific Administered Stumpage Rate (UNADJUSTED)

0.26 0.26 Ground Rent: A charge for reserving the use of the resource under
license; imposed regardless of whether or not timber is actually harvested.

264 489 Basc Silviculture Adjustment: Includes surveys, site preparation,
planting, brushing/weeding, other, recoveries reimbursements (negaive
adjustment), field overhead, and administrative costs.

0.35 0.20 Forest Protection Adjustment: Includesfire & pest management, and G& A
allocation.

6.51 5.83 Road Costs Includesroad & bridge building, road & bridge
maintenance, and an allocation of G&A.
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12.11 n/a  Logging Camps: Costsincurred for remotelogging campson B.C. Coast.

+ 043 1.57 Sustainable Forest Management: Includes forest resource
management, and G& A allocation.

= 38.41 32.85 Species-Specific Administered Stumpage Rate (ADJUSTED)

* k k *k k % %

97.03 61.80 Species-Specific Washington Rate (Coast compared to Western
Washington and Interior compared to Eastern Washington, Idaho, and
Montana)

- 3841 32.85 Species-Specific Administered Stumpage Rate (ADJUSTED)

= 58.62 2895 Difference between Adjusted Administered Stumpage Rate and
Washington Rate

Note: The B.C. unadjusted stumpage rate and Washington State price are species-specific. This
particular example is Douglas Fir (Coast) and Douglas Fir/Larch (Interior).

ONTARIO
(All Figures, Canadian Dollars per Cubic Meter)
8.81 Administered Stumpage-Weighted Average All Species (UNADJUSTED)
-0.40 Weight-Averaged Silviculture Adjustment: To account for silviculture

reimbursement, we subtracted forest renewal charges and overhead
reimbursement for the POI from the overall total of stumpage paymentsto
arrive at anew total for stumpage payments because tenure holders are
reimbursed for basic silviculture. Thisfigureison aper unit basis.

231 Road Construction/Maintenance Adjustment: Road construction and
maintenance costs for harvesting operations. These roads are available for
public use and must meet government standards.

0.02 Fire Protection and First Nations Adjustment: Costs incurred by tenure
holders to meet government regulations for fire prevention, and costs
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incurred by tenure holders to meet regulations that promote aboriginal
participation in forestry.

+ 0.16 Forest Management and Planning: Expenses for forestry management and
planning administration that are not credited by the government.

= 10.90 Administered Stumpage-Weighted Average All Species (ADJUSTED)
* x
30.10 Species Weight-Averaged Michigan/Minnesota Sawlog Stumpage Rate”®
- 10.90 Administered Stumpage-Weighted Average All Species (ADJUSTED)
=19.80 Difference between Adjusted Administered Rate and Michigan/Minnesota
Rate

25 gpecies-specific prices were weight-averaged by species mix in Ontario.
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QUEBEC

(All Figures, Canadian Dollars per Cubic Meter)

11.69 Administered Stumpage-Weighted Average All Species (UNADJUSTED)
0.55 Fire Protection & Extinction Adjustment: Required dues to government
fire prevention and extinction agency.
0.06 Insect & Disease Prevention/Extinction Adjustment: Mandated feesto the
government insect and disease prevention agency.
151 Forestry Fund Adjustment: Mandated contributions to the Forestry Fund, a
forestry research organization.
0.49 Forest Planning Adjustment: Expenses for forest management and
administration.
1.74 Road Construction/Maintenance Adjustment: Road construction and
mai ntenance costs for logging operations. These roads are available for
public use and must meet government standards.
1.05 L ogging Camps Adjustment: Expenses for logging camps in remote
regions.
-0.19 Stumpage Credits. Deduction for credits.
+ 0.26 Control and Planning Adjustment: Expenses for silviculture administration
that are not credited by the government.
= 17.16 Administered Stumpage-Weighted Average All Species (ADJUSTED)
* % %
40.10 Species Weight-Averaged Maine Sawlog Stumpage Rate?®
- 17.46 Administered Stumpage-Weighted Average All Species (ADJUSTED)
=22.64 Difference between Adjusted Administered Rate and Maine Rate

26 gpecies-specific prices were weight-averaged by species mix in Quebec.
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Attachment 2

Canada Claims In Its First
Written Submission That:

But The Record of the Investigation Demonstrates That:

Logs harvested from U.S.
comparison areas for over
half of Canadian exports sub-
ject to CVDs cannot be ex-
ported to Canada because of
U.S. log export restrictions
(para. 75, n.53).

The prices for U.S. logs subject to export restrictions were set by
reference to competitive auction prices and therefore reflect market
value. That timber markets are dominated by non-export controlled
private timber means that any price impact of export restrictions would
be modest. See Issues and Decision Memorandum, at 80-81 (Exhibit
CDA-1).

In any event, any price impact of export restrictions on the starting
timber prices would be downward, such that any price impact would
have resulted in underestimating the subsidy.

Cross-border comparisons do
not reflect differencesin
natural resource endowments
between the two countries,
i.e., comparative advantages
(para. 84).

Canada does not have a comparative advantage in resource endowments
related to lumber production. The size of the forest resources are
comparable between Canada and the United States. Moreover, the most
important natural resource endowments, the so-called dendrological
characteristics of theforest, are, in fact, more comparable between the
selected northern U.S. states and the respective provinces than between
provinces across Canada. For example, the forest resource in Coastal
B.C. is far more comparable to Western W ashington than it is to
Ontario. See David Cox, et al., Evaluation of “Critique of Certain
Aspects of Petitioners’ Submissions Dated July 23, 24, 25 and 27, 2001
Concerning Cross-Border Comparisons of Certain Provincial Stumpage
Programs,” 5-7 (January 7, 2002), appended to L etter from Dewey
Ballantine to Donald Evans, vol. 2 (January 7, 2002) (“ Eva uation of
Critique”) (Exhibit U.S.-52); Issues and Decision Memorandum, at 42
(Exhibit CDA-1).

Differencesin economic
conditions (e.g., wages,
capital costs, taxes and
governmental regulatory
policies) affect stumpage
values. United States only
adjusted for exchange rates
(paras. 83, 86).

Forestry experts concluded that government and legal policy distinctions
(other than those involving the provision of timber) such astax policies
would have ade minimis impact. See David Cox, et al., Examining the
Market Value of Public Softwood Timber in Canada, 3-4, 38-44, 63-65
(July 27, 2001), appended to Letter from Dewey Ballantine to Donald
Evans (July 27, 2001) (“Examining M arket Value”) (Exhibit U.S.-53).
U.S. states and counties, as well as Canadian provinces, also have
varying lega and regulatory arrangements that might marginally affect
the value of timber (and all other assets). Evaluation of Critique, at 7
(Exhibit U.S.-52).

Locational differences (e.g.,
topography, soil conditions,
climate, avail ability of

ground and water transport,
and distance to mills and to

The United States used starting prices from northern U.S. states with
forests, topography, climate, etc. that are comparable to the Canadian
provinces at issue. See Issues and Decision Memorandum, at 41-45
(Exhibit CDA-1). Forestry experts demonstrate that geography, terrain,
topography and related factors that affect timber accessibility do not
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markets) differentiate the differ significantly across comparison regions. See Examining Market
Canadian and U.S. market Value, at 3, 6-9, 12-13, 16, 18-19, 22-25, 33-38 (Exhibit U.S.-53).
conditions (para. 86).

e Timber differences (e.g., * Record information suggests that timber isreasonably comparable on
quality and stand density) either side of the border. See Examining Market Value, at 3, 5-6, 12,
affect sumpage values, but 15-16, 18, 25-33 (Exhibit U.S.-53); Evaluation of Critique, at 3-4
U.S. made no adjustment for (Exhibit U.S.-52).
these (para. 86). e Just as one tree may not be of the same value as another tree six feet

away, so focusing on individual variations rather than on the broad
patterns of data decreases reliability and accuracy. By using averages,
the United States accounted for such differences. See Evaluation of
Critique, at 15-16 (Exhibit U.S.-52).

e Theuse of averages is an accepted and widespread aspect of Canadian
stumpage systems. For example, Ontario cal culates stumpage charges
using an average of U.S. lumber prices and subtracting average mill
costs and harvesting costs. Using this data, Ontario calculates only five
different stumpage prices covering its entire softwood harvest.
Similarly, Quebec, B.C., and other provinces use average cost data to
calculate one stumpage charge for each predominant species in the
respective province.




